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Education 


Pustic Scuoots: Little Rock, Arkansas—Recent 
legal developments arising in connection with 
the desegregation of this city’s Central High 
School are set out in chronological order in this 
issue (pp. 931-965). Federal court decisions 
approving the plan of gradual desegregation 
adopted by the Little Rock Board of Education 
under which integration of the high school, 
would begin in September, 1957, have been re- 
ported in previous issues (1 Race Rel. L. Rep. 
851, 2 Race Rel. L. Rep. 593). Just prior to 
the 1957 school term, a petition was filed in an 
Arkansas state court to enjoin school officials 
from commencing integration (p. 931). The 
state court granted the petition after a hearing 
in which Governor Faubus of Arkansas appeared 
as a witness (p. 933). The following day the 
federal district court, on the request of city 
school officials, enjoined the enforcement of the 
state court’s order (p. 934). The governor then, 
the day before the opening of the school term, 
ordered elements of the Arkansas National 
Guard into state service (p. 937) to “preserve 
the peace, health, safety and security” under 
instructions to bar admission of Negro students 
to previously “white” schools and vice versa 
(p. 942). The Little Rock Board of Education 
petitioned the federal district court for instruc- 
tions (p. 937) and the court directed it to pro- 
ceed with integration (p. 938). Two days later 
the Board filed a petition for suspension of the 
planned integration (p. 939) which the court 
denied (p. 940). The court ordered the United 
States to come into the case as amicus curiae 
(p. 941). In response the Attorney General and 
the United States Attorney filed a petition (p. 
942) seeking an injunction against the governor 
and other state officials to prevent interference 
with the order of the court to proceed with 
integration. The governor filed motions and a 
brief contesting the participation of the United 
States and the court’s jurisdiction (p. 944) and 
an affidavit of prejudice against the judge (p. 
952). After hearing, an injunction was issued 
against the governor and other state officials 
restraining them from obstructing or preventing 
the attendance of Negro pupils at Central High 
School by means of the Arkansas National 


Recent Developments 


. . . A Summary 


Guard “or otherwise” (p. 957). The governor 
then withdrew the troops entirely from the 
school. Following the outbreak of disorders and 
violence at the high school on the next school 
day, the President of the United States issued a 
proclamation which recited the existence of 
unlawful assemblages in Arkansas “obstructing 
the enforcement of the orders” of the district 
court and making it impractical to enforce the 
laws “by the ordinary course of judicial pro- 
ceedings”. The proclamation called on all per- 


_ sons “engaged in such obstruction of justice to 


cease and desist therefrom and to disperse forth- 
with” (p. 963). The following day, September 
24, 1957, the President issued an Executive 
Order (p. 964) to provide “assistance for the 
removal of an obstruction of justice within the 
State of Arkansas” by calling into the federal 
service members and elements of the Arkansas 
National Guard and by the use of other federal 
armed forces. This order was implemented by 
an order of the Secretary of Defense (p. 965). 


Orner DEVELOPMENTS: The office of the Presi- 
dent of the United States issued a statement con- 
cerning the responsibilities and duties of the 
executive branch of the federal government in 
desegregation cases (p. 929). 

In another case in Arkansas, the Van Buren 
school board filed with a federal district court a 
progress report indicating the beginning of in- 
tegration of the schools in that city in September, 
1957 (p. 965). In North Little Rock, Arkansas, 
the school board suspended its plan for integra- 
tion after troops were stationed to prevent inte- 
gration in Little Rock (p. 1035). 

In Nashville, Tennessee, where integration of 
the first grade of city schools was to begin in 
September, 1957, under a court-approved plan, 
there were additional legal developments. The 
federal district court, asked to rule on the appli- 
cation of Tennessee’s “School Preference Act” to 
the planned integration of schools, held the act 
unconstitutional on its face as requiring racial 
separation in the schools by statute (p. 970). In 
another aspect of the same case the court issued 
a temporary injunction against John Kasper and 
other persons to restrain them from interfering 
with integration of the schools after violence, in- 


cluding the dynamiting of a school, had occurred 
(p. 976). 


925 
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In Virginia another test of the state Pupil 
Placement Act involving the schools in Arlington 
County was brought before a federal district 
court. Failure to comply with the act, the court 
held, is no basis for denial of admission to schools 
(p. 987). Also in Virginia, another federal dis- 
trict court agreed to suspend its order requiring 
integration of schools in Charlottesville pending 
a ruling on the constitutionality of the Pupil 
Placement Act (p. 986). The Virginia Pupil 
Placement Board, however, continued to function 
in assigning pupils (p. 1041). 

In a Dallas, Texas, school case the Court of 
Appeals for the Fifth Circuit reaffirmed, on re- 
hearing, its ruling directing a federal district 
court to enter an order requiring desegregation 
of schools “with all deliberate speed”, notwith- 
standing a contention that such an order would 
result in cutting off of state school funds for 
Dallas under recent Texas legislation (p. 984). 
The order issued by the district court requires 
the integration of schools by the commencement 
of the current mid-winter term (p. 985). 

A state court in Greensboro, North Carolina, 
dismissed an appeal and petition for injunction 
brought by citizens who sought to reverse the 
action of the city school board in admitting, 
under the state Pupil Placement Act, Negro 
pupils to previously “white” schools (p. 967). 
The county school board in Mecklenburg 
County, North Carolina, issued a statement con- 
cerning its denial of applications for reassign- 
ment (p. 1040). 


PrivaTE ScHoots: The Philadelphia County Or- 
phan’s Court received the “Girard College Case” 
on remand from the Pennsylvania Supreme 
Court. The United States Supreme Court had 
previously held that racial discrimination in the 
operation of the college by the Board of Di- 
rectors of City Trusts of Philadelphia was “state 
action” in violation of the Fourteenth Amend- 
ment. The Orphan’s Court directed the removal 
of the Board of Directors of City Trusts as 
trustee under the will of Stephen Girard and 
dismissed the petition of Negro boys for admis- 
sion to the college (p. 992). 


Civil Rights Act 


The text of the Civil Rights Act of 1957, 
signed by the President on September 9, 1957, 
is set out at p. 1011. The act authorizes a 
federal Commission on Civil Rights, makes some 
amendments in former Civil Rights Acts, and 


provides for the protection of federal voting 


rights. 


Transportation 


Federal district courts in Florida (p. 995) and 
Louisiana (p. 996) ruled that statutes in those 
states requiring or permitting racial segregation 
in intrastate bus facilities are violative of the 
Fourteenth Amendment to the Constitution and 
thus unenforceable. 


Parks 


In New Orleans, Louisiana, a federal district 
court ruled that state statutes and municipal 
ordinances denying admission of Negroes to 
municipally owned recreational facilities are un- 
constitutional (p. 994). The court enjoined the 
enforcement of the statutes. 


Litigation 

A number of the acts of the 1956 Extra Session 
of the Virginia General Assembly relating to liti- 
gation and organizations in that state are in- 
cluded in this issue (beginning at p. 1015). These 
acts deal, in general, with the regulation of litiga- 
tion and attorneys, solicitation of funds and other 
activities of persons and organizations dealing 
with litigation, and legislative control of some 
of the measures adopted. 


Other Developments 


A state court has issued an injunction against 
a boycott of merchants in Tuskegee, Alabama 
(p. 1002) reported to have begun in protest of 
the changing of municipal boundaries to remove 
Negro voters from the town. The Attorney 
General of Michigan rendered an opinion con- 
cerning the application of the state’s anti-dis- 
crimination statute to golf clubs having liquor 
licenses (p. 1046). The New York City super- 
intendent of education made a report on the 
proposed rezoning of schools so as to provide 
for some racial integration (p. 1037). 


Reference 


This issue contains a background study on the 
enforcement of federal court orders and the pre- 
vention of obstruction of courts, including the 
contempt powers of the courts and the use of 
armed forces in certain instances (p. 1051). A 
cumulative Table of Cases for Volume 2 is also 
included (p. 1081). 
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PRESIDENT 


EDUCATION 


Public Schools—Federal Government 


The Executive Office of the President of the United States issued on September 24, 1957, the 
following statement concerning the duties and responsibilities of the executive branch of the 
federal government in school desegregation cases. 


l. The executive branch of the Federal - 


The Supreme Court held that admission 
Government does not participate in the form- 


ulation of plans effecting desegregation. 


This function is left to the community 
where maximum understanding of local 
problems exist so that proper and effective 
solutions may be devised. This was clearly 
recognized by the United States Supreme 
Court when it said: 

“To that end, the courts may consider 
problems related to administration, arising 
from the physical condition of the school 
plant, the school transportation system, per- 
sonnel, revision of school districts and at- 
tendance areas into compact units to 
achieve a system of determining admission 
to the public schools on a nonracial basis, 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems. They will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and to 
effectuate a transition to a racially nondis- 
criminatory school system.” 

Although the Federal Government has 
no responsibility to initiate action to de- 
segregate public schools or to formulate any 
plans for desegregation, the courts have 
made it clear that the Department of Justice, 
at the invitation of the Court, must partici- 
pate in litigation involving public school 
desegregation for the purpose of assisting 
the Court. 


of children to public schools on a nonracial 
basis should go forward with all deliberate 
speed. In requiring a “prompt and reason- 
able start to full compliance,” the Court also 
made it clear that insincere or dilatory 
tactics could not be used to defeat consti- 
tutional protections and rights. 

The executive byanch of the Government 
does not play a part in these local delibera- 
tions or, under existing law, in the court 
proceedings when such plans are con- 
sidered. 


3. A final order of a Federal court giving 
effect to a desegregation public school plan 
must be obeyed by state authorities and all 
citizens as the law of the land. 


The action of the Supreme Court has 
conclusively settled the principle that pub- 
lic school desegregation is, under existing 
constitutional provisions, the law of the 
land. Final orders of the Federal courts 
carrying out this principle must be observed. 

It is the duty of the state authorities to 
give full aid to the enforcement of a deseg- 
regation public school plan once it is finally 
ordered by the Court. This obligation is 
not open to any doubt. It is also a required 
responsibility of good citizenship that every 
person in the community respect the law 
and its processes. Such observance of law 
is fundamental to our existence as a nation 
of free people under constitutional govern- 
ment. 


2. The period of time within which any 
such plan should be put into effect likewise _ 4. Powers of a State Governor may not be 
must be proposed by the local authorities used to defeat a valid order of a Federal 
and approved by the courts. court. 
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The Governors of the respective states 
have the primary responsibility for main- 
taining domestic order. However, under a 
pretext of maintaining order a Governor 
may not interpose military force or permit 
mob violence to occur so as to prevent the 
final order of a Federal court from being 
carried out. 

When an obstruction of justice has been 
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interposed or mob violence is permitted to 
exist so that it is impracticable to enforce 
the laws by the ordinary course of judicial 
proceedings, the obligation of the Presi- 
dent under the Constitution and laws is 
inescapable. He is obliged to use whatever 
means may be required by the particular 
situation. 





axa 


a 
0 
P 





COURTS 


EDUCATION 
Public Schools—Arkansas 


SUMMARY: Negro school children in Little Rock, Arkansas, brought a class action in federal 
district court against school officials of that city. The action sought a declaration of the rights 
of the plaintiffs to attend public schools without discrimination on the basis of race or color 
and an injunction preventing enforcement of the Arkansas constitutional and statutory pro- 
visions requiring segregation in public schools. The answer of the defendant school officials 
conceded the invalidity of those provisions. The school officials presented a plan for the 
gradual integration of the schools, beginning with the high school-grades, over a period of 
approximately six years, to begin in 1957. The district court approved the plan as a 
“prompt and reasonable start” toward full integration and retained jurisdiction of the case, 
without granting an injunction, to supervise implementation of the plan. 143 F.Supp. 855, 
1 Race Rel. L. Rep. 851 (E.D. Ark. 1956). On appeal the Court of Appeals, Eighth Circuit, 
affirmed. That court distinguished several decisions of other federal courts requiring earlier 
integration, stating that the factors in each locality must be considered and may vary and in 
this case it could not hold that the time allowed was unreasonable. 243 F.2d 361, 2 Race 
Rel. L. Rep. 593 (1957). Just prior to and at the beginning of the 1957 school term a num- 
ber of legal developments occurred culminating in an order of the President sending United 
States armed forces to restore order and enforce the court’s decree. These developments are 
set out in chronological order below with a brief explanation of each item. 


State Court Action 


Mrs. Clyde THOMASON v. Dr. William G. COOPER et al. 
Chancery Court, Pulaski County, August 29, 1957, No. 108377. 


On August 27, 1957, a citizen of Little Rock, Arkansas, filed a class action in an Arkansas 
state court seeking a temporary injunction against members of the Little Rock school board 
and other school officials, defendants in the prior suit. The suit sought to restrain the school 
officials from admitting Negroes to any school not previously set aside for that race. The 
petition filed is reproduced below. 


Comes Mrs. Clyde Thomason and for her 


and administration of the Little Rock Independ- 
petition alleges and states: 


ent School District. The relief sought by plaintiff 
herein and the rights of the plaintiff which she 
. herein seeks to enforce are joint and common to 
all other white families and taxpayers, living 


Plaintiff is a citizen and taxpayer of the City within the boundaries of the Little Rock Inde- 


of Little Rock, Pulaski County, Arkansas. Plain- 
tiff resides within the area embodied in the 
Little Rock Independent School District and is 
the mother of a child, who is required by law to 
enroll and attend a school under the jurisdiction 


pendent School District, and the same are so 
numerous that it is impossible, as well as im- 
practical, to bring them all before this Court. 
Therefore, plaintiff brings this action in her own 
behalf and on behalf of all such persons. 
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2 


All of the defendants live in Pulaski County, 
Arkansas and individually and collectively con- 
stitute the superintendent and members of the 
Board of Directors of the Little Rock Independ- 
ent School District. 


3 


The Board of Directors of the Little Rock In- 
dependent School District have published, an- 
nounced and are in the process of integrating 
white and colored pupils in the same school upon 
the beginning of the next school term, Septem- 
ber 3, 1957. It is the announced intention of the 
defendants to proceed with integration until 
complete integration has been achieved within 
the Little Rock Independent School District. 


5 


At the General Election in November, 1956, 
there was adopted, by the voters of the State of 
Arkansas, including this plaintiff, an act calling 
for an amendment to the Constitution of the 
United States which would prohibit the Federal 
Government from exercising any control over 
the operation of public schools in Arkansas. At 
the same election, the people of the State of 
Arkansas, including this plaintiff, approved Con- 
stitutional Amendment No. 47 which required 
the General Assembly of the State of Arkansas 
to oppose in every constitutional manner the 
invasion or encroachment upon the rights of 
the State of Arkansas and the citizens of Arkansas 
by the Government of the United States. 


5. 


As a result of the above, and in compliance 
with the desires expressed therein by the citizens 
of this state, the Legislature of the State of 
Arkansas enacted Acts 83, 84, 85 and 86 of 1957 
whereby there was created a Sovereignty Com- 
mission of the State of Arkansas, which said 
Commission would have express power to guar- 
antee the sovereignty of this state from Federal 
encroachment over the operation of public 
schools in Arkansas. Among the other provisions 
of the said Statutes, Act 84 of 1957 expressly 
prohibits the requiring of any child to enroll or 
attend any school wherein both white and negro 
children are enrolled. The defendants are 
presently requiring that all children, living 
within the jurisdiction of the Little Rock Inde- 
pendent School District, enroll in violation of 
said Act. 


6. 

Defendants under their announced plan, on 
or about September 3, 1957, intend to require 
the plaintiffs child to attend a school wherein 
both white and negro children are enrolled; and, 
defendants will otherwise and by other methods 
and means deny to the plaintiff, her child, and 
all others within the defendants’ jurisdiction, the 
benefits of the aforesaid Acts enacted by the 
Legislature of the State of Arkansas in 1957, by 
effecting the announced plan of integration of 
the white and negro races in the public schools 
within the Little Rock Independent School 
District. 


7 


Plaintiff has requested defendants to invoke 
the aid of the Sovereignty Commission pursuant 
to Act 83 of 1957 and has not had sufficient time 
to ascertain what action will be taken by de- 
fendants on this request. Also, in the event de- 
fendants comply with plaintiff's request, the 
Sovereignty Commission will not have sufficient 
time before the beginning of the next school 
year, on September 3, 1957, to act pursuant to 
its authority. 


8. 


Due to the uncertainty of the law, the conflict- 
ing court decisions and general state of con- 
fusion and unrest, there is possible danger of 
civil commotion if the defendants proceed with 
their announced plan. 

WHEREFORE, plaintiff prays that the Court 
render a temporary order restraining the de- 
fendants, their agents, servants and employees 
who collectively embody the Little Rock Inde- 
pendent School District from requiring plaintiff's 
child or any other white child from enrolling 
in and attending a school wherein both white 
and negro children are enrolled, and from en- 
rolling negro children in schools heretofore 
maintained exclusively for white children, and 
that after trial of the issues herein raised, prays 
that said Order be made permanent. 

Arthur G. Frankel, 
Attorney for Plaintiff 


VERIFICATION 
I, Mrs. Clyde Thomason, state on oath that the 
above is true and correct to the best of my in- 
formation, knowledge and belief. 
Mrs. Clyde Thomason 
® 


e * 
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On August 29, 1957, the Arkansas state court, after hearing, ruled on the petition for an 
injunction against the Little Rock school officials to restrain them from admitting Negroes 
to previously “white” schools, The court found that there existed a probability of violence 


and civil commotion if integration was carried out. 


A temporary restraining order was 


issued. [The following day the federal district court enjoined the enforcement of the state 


court’s order, see below. | 


Temporary Restraining 


Order 


REED, Chancellor. 

On this day comes on to be heard the petition 
of plaintiff for a temporary restraining order 
against defendants, plaintiff appearing in person 
and through counsel and defendants appearing in 
person and through counsel, the cause being sub- 
mitted on the pleadings and on testimony from 
mae the court makes the following finding of 
act: 

1. Plaintiff is a citizen and tax payer of Little 
Rock and is a proper party to maintain the 
action. 

2. The action is properly cast as a class suit. 

3. Subsequent to the decision of the United 
States Supreme Court in Brown v. Board of 
Education holding that state laws requiring 
segregation of public school students by reason 
of race was violative of the Fourteenth Amend- 
ment, the Little Rock School Board evolved a 
plan under which colored pupils would be ad- 
mitted to Little Rock High School beginning 
September, 1957 and thereafter through different 
grades over a period of seven years. The current 
school term is scheduled to begin September 3, 
1957. The school board announced its intention 
of following the proposed plan which had been 
subjected to litigation in United States District 
Court, reviewed by the United States Court of 
Appeals and found to be within the scope of 
the mandate issued in the Brown case. 

4, The court finds that plaintiff has offered 
testimony of considerable probative value con- 
sisting of information received through her own 
efforts and the testimony of Honorable Orval E. 
Faubus, Governor of Arkansas, tending to show 
that until a comparatively recent time the plan 
proposed by the school board for gradual inte- 
gration could be well calculated to succeed with- 
out serious incident but that through certain 
events over which the school board had no con- 
trol public sentiment has undergone a swift 
change and that a probability of violence and 
civil commotion exists in the event the plan is 


carried out at this particular time. This conclu- 
sion is further supported by the fact that the 
Little Rock School Superintendent, while en- 
deavoring in complete good faith to bring about 
public acceptance of the plan for integration, has 


-made considerable preparation to deal with 


violence in the event it should develop and is 
unable to state with any degree of certainty 
that violence will not develop. 

5. The Chancery Court has jurisdiction of the 
parties and the subject matter for the sole and 
limited purpose of issuing whatever orders are 
necessary to maintain order and prevent civil 
commotion. 


CONCLUSIONS OF LAW 


1. Insofar as the relief sought in the temporary 
injunction proceeding is concerned the consti- 
tutionality of the various constitutional amend- 
ments and legislative acts recited in the com- 
plaint is not in issue and no decision has been 
reached on this subject. 

2. The function of the Pulaski Chancery 
Court, in view of Brown v. Board of Education 
is limited to orders touching on restraint of con- 
ditions reasonably calculated to result in violence 
and civil commotion. The opinion of this court 
is not intended to impair or challenge the basic 
principle announced in Brown v. Board of Edu- 
cation because agreement or disagreement with 
such decision is not essential to decision. 

This order is designed solely to preserve peace 
at a time when forces beyond the control of the 
individuals involved have created a situation 
which is perilous to the community and its 
citizens. 


JUDGMENT 


Upon posting of a bond by plaintiff in the 
sum of $250.00 the defendants are enjoined and 
restrained from requiring plaintiff's child or any 
other white child from enrolling in and attend- 
ing a school where both white and negro chil- 
dren are enrolled and from enrolling negro 
children in schools subject to the jurisdiction of 
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Little Rock School Board or its agents which 
have heretofore been maintained exclusively for 


white children. The court retains jurisdiction 
for such further orders as may be necessary. 





State Injunction Voided 


2 


od 


John AARON et al. v. William G. COOPER et al. 
United States District Court, Eastern District, Arkansas, Civ. No. 3113. 


On August 30, 1957, following the issuance by an Arkansas state court, above, of an order 
temporarily restraining the Little Rock school board from implementing its integration plan 
previously approved by the federal district court, the school officials petitioned the federal 
district court to enjoin the enforcement of the state court’s order. The district court issued 
an order making the plaintiffs in the state court action parties defendant in the district court 
case and enjoined the enforcement in any manner of the state court’s decree. 


Petition 


[The Petition filed by the school board is set 
out below.] 


1. In this suit the plaintiffs asked that the de- 
fendants, hereinafter referred to as “Petitioners,” 
be required to discontinue segregation of the 
races in the schools operated by Little Rock 
School District. Petitioners pleaded a plan of 
gradual integration which was formulated pur- 
suant to the rule announced in Brown v. Board 
of Education, 349 U.S. 294. The Plan contem- 
plated integration of the races in the high schools 
of Little Rock School District as of September 
3, 1957. 


2. By a Decree entered herein on August 15, 
1956, the said Plan was approved. The plaintiffs 
appealed to the United States Court of Appeals, 
Eighth Circuit, and there, on April 26, 1957, the 
decree of this court was affirmed. 


3. Petitioners at all times since the Plan was 
formulated have proceeded in good faith in 
making preparations to commence integration 
in the high schools of Little Rock School Dis- 
trict on September 3, 1957, and they are now 
ready to commence integration on that date. 


4, On August 27, 1957, Mrs. Clyde Thoma- 
son, individually and as representative of the 
class consisting of white families and taxpayers 
within the boundaries of Little Rock School 
District, filed a suit against petitioners, said suit 


being styled “Mrs. Clyde Thomason, Plaintiff, 
v. Dr. William G. Cooper, et al., Defendants, 
No. 108377.” A copy of the Complaint is at- 
tached, made a part hereof, and marked 
Exhibit “A”. 

5. On August 28, 1957, Petitioners filed an 
Answer in said Chancery Court proceeding. A 
copy is attached, made a part hereof, and 
marked Exhibit “B”. 


6. The suit was heard by the Honorable 
Murray Reed, Chancellor of the Chancery Court 
of Pulaski County, First Division, on August 29, 
1957, and in accordance with the prayer of the 
Complaint he entered a temporary order en- 
joining petitioners from putting their integration 
plan into operation on September 3, 1957. A 
copy of the Order is attached and made a part 
hereof, and marked Exhibit “C”. 


7. As alleged in the Answer filed by petition- 
ers in the Chancery Court of Pulaski County, 
the Acts which were pleaded by the plaintiff 
in that proceeding are violative of Article 6 of 
and Amendment 14 to the Constitution of the 
United States, and the effect of the order of 
injunction is to paralyze the decree of this court 
entered under Federal law which is supreme 
under the provisions of Article 6 of the Con- 
stitution of the United States. 


8. To the end that petitioners may proceed 
with the plan approved by the decree of this 
court on August 15, 1956, Mrs. Clyde Thomason 





a a ee. ee ee ee ee ee ee, eee a ee 


a a ee —hlUre| 


ee ee a 





COURTS 935 


should be made a party to this proceeding, in- 
dividually and in behalf of the class she repre- 
sents, and she and the class of persons she 
represents and all others should be enjoined and 
restrained from making any attempt to compel 
petitioners to observe or put into effect any in- 
junctive order, direction or command contained 
in the said order of the Chancery Court of 
Pulaski County, and they should be enjoined 
and restrained from taking any steps to cause 
petitioners to be punished for contempt in fail- 
ing to obey the said order of the Chancery 
Court of Pulaski County entered on August 29, 
1957. 


WHEREFORE, Petitioners ask that Mrs. 
Clyde Thomason and the class she represents 
be enjoined from using in any manner the Order 
of the Pulaski Chancery Court entered on August 
29, 1957, for the purpose of preventing or inter- 
fering with the plan of petitioners to integrate 
the high schools of Little Rock School District 
on September 3, 1957, and that they be enjoined 
from taking any steps in said Pulaski Chancery 
Court which might cause petitioners to be 
punished for contempt in treating the order of 
that court as void and in proceeding to integrate 
on September 3, 1957, in accordance with the 
Plan heretofore adopted. 


AMENDMENT TO PETITION 


If this Court, in its discretion, should de- 
termine that any postponement of the plan of 
the Little Rock School District is proper and 
appropriate under conditions now existing, then 
petitioners request that this Court modify the 
decree of August 15, 1956, so as to define spe- 
cifically the responsibilities and duties of pe- 
titioners. 


FRANK E. CHOWNING 
LEON B. CATLETT 
RICHARD C. BUTLER 
HENRY SPITZBERG 

A. F. HOUSE 


By /s/ A. F. House 


A. F. House 

314 W. Markham Street 

Little Rock, Arkansas 
Attorneys for 
Petitioners 


Opinion and Order 


DAVIES, District Judge (Sitting by Assign- 
ment) 


FINDINGS OF FACT 


I 
On August 15, 1956, this Court entered an 
Order approving a plan of integration adopted 
by Little Rock School District, wherein it is pro- 
vided that integration will start in the high 
schools of Little Rock School District on Sep- 


tember 3, 1957. 


II 


The officials of Little Rock School District 
have, in good faith, prepared for integration in 
the high schools on September 3, 1957. 


Ill 

On the 28th day of August, 1957, Mrs. Clyde 
Thomason, individually and in behalf of all 
other white families and taxpayers living within 
the boundaries of the Little Rock School District 
instituted in the Pulaski Chancery Court a suit 
entitled Mrs. Clyde Thomason, Plaintiff, v. Dr. 
William G. Cooper, et al., No. 108377, and in 
her Complaint she asks that the Court issue a 
temporary order restraining petitioners herein 
from requiring plaintiffs child and any other 
white children, from enrolling in and attending 
a school wherein both white and negro children 
are enrolled, and from enrolling negro children 
in schools heretofore maintained exclusively for 
the white children. 


IV 
An Answer was filed by petitioners herein al- 
leging that the State Court had no power to 
issue such Orders which would interfere with 
the carrying out of the plan of integration of 
Little Rock School District, as approved by this 
Court. 
V 
On the 29th day of August, 1957, an Order 
was entered in the Pulaski Chancery Court 
granting to the plaintiff in said suit the relief 
therein prayed. 


CONCLUSIONS OF LAW 


I 
The Pulaski Chancery Court is without juris- 
diction to interfere with the operations of the 
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plan of integration of Little Rock School District 
as approved by this Court. 


II 


The Order entered by said Pulaski Chancery 
Court on August 29, 1957, in the said suit of 
Mrs. Clyde Thomason v. William G. Cooper, 
et al., is void and of no effect. 


Ii 


A temporary Order should be issued herein 
enjoining Mrs. Clyde Thomason, the Class she 
represents and all others from using the Decree 
entered in said suit in the Pulaski Chancery 
Court from interfering with and preventing the 
opening of integrated high schools in the Little 
Rock School District on September 3, 1957, and 
she and all others should be enjoined, directly 
and indirectly, from interfering with the opera- 
tions of Little Rock School District in carrying 
out the plan of integration of Little Rock School 
District, approved by this Court on August 15, 
1956. 

IV 


It is proper to make Mrs. Clyde Thomason, 
individually, and the Class she represents in the 
aforesaid suit in the Pulaski Chancery Court, 
and all others, as parties defendant herein, pur- 
suant to the Provisions of Rule 21 of the Civil 
Rules of Federal Procedure. 

Let Order be entered accordingly. 

Dated in Little Rock, Arkansas, this 30th day 
of August, 1957. 


ORDER 


It is ordered that Mrs. Clyde Thomason, and 
the Class she represents, as defined in the Com- 


plaint which she caused to be filed in the 
Chancery Court of Pulaski County, Arkansas, 
in the suit of Mrs. Clyde Thomason v. William 
G. Cooper, et al., No. 108377, be and they are 
hereby made parties defendant herein pursuant 
to Provisions of Rule 21 of the Civil Rules of 
Federal Procedure. 


It is further ordered: 

(a) That Mrs. Clyde Thomason, and the 
Class she represents, and all others, be and 
they are hereby enjoined from using the 
Order of the Pulaski Chancery Court 
entered on August 29, 1957, in said suit, as 
a means of preventing or interfering with 
the opening of the integrated high schools 
in Little Rock School District, on September 
3, 1957, in accordance with the Decree of 
this Court entered on August 15, 1956. 

(b) That Mrs. Clyde Thomason, and the 
Class she represents, and all others, be and 
they are hereby enjoined from taking any 
steps to cause petitioners herein to be pun- 
ished for contempt in failing to obey the 
Order of the Pulaski Chancery Court in 
the aforementioned suit. 

(c) That Mrs. Clyde Thomason and the 
Class she represents, and all other persons 
be and they are hereby enjoined from in 
any manner, directly and indirectly, inter- 
fering with or hindering the actions of the 
petitioners in carrying out the Decree of this 
Court entered herein on August 15, 1956. 


It is further ordered that the petitioners not 
be required to file any bond herein to make this 
Order effective. 

Dated at Little Rock, Arkansas, this 30th day 
of August, 1957. 
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Governor's Action 


On September 2, 1957, the day prior to the opening of the high school to be integrated 
under the Little Rock school board’s plan of integration, the governor of Arkansas ordered 
National Guard troops into state service with the “mission of maintaining . . . law and order 
and to preserve the peace. . . .” The National Guard troops prevented the Negro school 
children from entering the school. [See, also, the opinion of the state attorney-general re- 
garding the use of troops in connection with the city police, infra at P 1045.] The gover- 


nor’s proclamation follows: 


STATE OF ARKANSAS 
EXECUTIVE DEPARTMENT 


PROCLAMATION 


To all to whom these presents shall come— 
Greetings: 


WHEREAS, The Governor of the State of 
Arkansas is vested with the authority to order 
to active duty the Militia of this State in case of 
tumult, riot or breach of the peace, or imminent 
danger thereof; and 


WHEREAS, it has been made known to me, as 
Governor, from many sources, that there is im- 
minent danger of tumult, riot and breach of the 
peace and the doing of violence to persons and 
property in Pulaski County, Arkansas; 

NOW, THEREFORE, I, Orval E. Faubus, Gov- 
ernor of the State of Arkansas do hereby pro- 


claim that a state of emergency presently exists 
and I do hereby order to active duty Major 
General Sherman T. Clinger, the Adjutant Gen- 
eral of Arkansas, the State Militia units consisting 
of the Base Detachment of Adams Field and 
the State Headquarters Detachment at Camp 
Robinson, and any other units which may be 
necessary to accomplish the mission of maintain- 
ing or restoring law and order and to preserve 
the peace, health, safety and security of the 
citizens of Pulaski County, Arkansas. 


IN WITNESS WHEREOF, I have hereunto 
set my hand and caused the Great Seal of the 
State of Arkansas to be affixed. Done in office 
in the City of Little Rock this 2nd day of 
September, 1957. 


s/ Orval E. Faubus 
Governor 





Board Asks Instruction 


On September 3, 1957, the school board filed with the federal district court a petition recit- 


ing the action of the governor and requesting instructions. A “show cause” 


issued by the court. 


Petition 


Petitioners, the defendants in this suit, were 
proceeding in conformity with the plan of in- 
tegration approved by the decree of this Court 
entered on August 15, 1956, when, on Monday, 
September 2, 1957, the Honorable Orval Faubus, 
Governor of the State of Arkansas, placed the 
Arkansas National Guard around Central High 
School in the City of Little Rock, spoke to the 
public of threatened violence, and stated that 
the public schools of Little Rock were to be 
operated as they had been operated in the past. 

In the light of those actions, petitioners 
caused the following statement to be published: 


order was 


“Although the Federal Court has ordered 
integration to proceed, Governor Faubus 
has said that the schools should continue 
as they have in the past, and has stationed 
troops at Central High School to maintain 
order. 


“In view of this situation, we ask that no 
Negro students attempt to attend Central 
or any white high school until this dilemma 

_ is legally resolved.” 


Petitioners caused the said statement to be 
published because, in the exercise of their best 
judgment, they determined that an emergency 
existed; that it was the wise course to follow 
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as regards the welfare and educational standards 
of both white and Negro pupils; and at the time 
of making their decision it was impossible to 
appear before this Court to seek instructions. 


WHEREFORE, Petitioners ask that this Court 
exempt them from any charge of contempt and 
instruct them as to whether they should recall 
the request that “no Negro students attempt 
to attend Central or any white high school until 
this dilemma is legally resolved.” 


FRANK E. CHOWNING 
LEON B. CATLETT 
RICHARD C. BUTLER 
HENRY SPITZBERG 

A. F. HOUSE 


By /s/ A. F. House 
A. F. House 
314 W. Markham Street 
Little Rock, Arkansas 
Attorneys for 
Petitioners 


Order To Show Cause 


DAVIES, District Judge. 
It appearing to the Court that the defendants 
herein, Wayne Upton, Dale Alford, Henry V. 


Rath, R. A. Lile, Harold Engstrom, Jr., and 
William G. Cooper, Jr., being members of the 
Little Rock School Board, have requested Negro 
students not to attend school at Little Rock Cen- 
tral High School, as shown by their petition 
filed herein on September 3, 1957, contrary to 
their representations to this Court in pleadings 
filed herein as late as August 29, 1957, and that 
the said defendants have not put into effect the 
plan for integration of the schools as approved 
by Little Rock School Board on May 24, 1955, 
approved by this Court on August 27, 1956, 
and by the United States Court of Appeals for 
the Eighth Circuit on April 26, 1957; 

It is therefore ordered that the above named 
defendants, members of Little Rock School 
Board, and Virgil Blossom, Superintendent of 
the Little Rock Public Schools, appear before 
this Court at Room 436, Federal Building, Little 
Rock, at 7:30 P. M. September 3, 1957, to show 
cause, if any there be, why the Court should 
not order them to put into effect forthwith the 
plan of integration hereinabove mentioned. 

The United States Marshal shall forthwith 
serve a copy of this order on the defendants 
above named and upon Virgil Blossom, Super- 
intendent of the Little Rock Public Schools. 


Dated this 3d day of September, 1957. 





* 


& 


The court, on September 3, 1957, found no reason that the original plan of integration could 
not be carried out and directed the school officials to proceed with the plan. 


Order 


DAVIES, District Judge. 


Wayne Upton, Dale Alford, Henry V. Rath, 
R. A. Lile, Harold Engstrom, Jr., William G. 
Cooper, members of the Little Rock School 
Board, and Virgil T. Blossom, Superintendent of 
the Little Rock Public Schools, all of whom are 
defendants herein, having appeared personally 
and by counsel, pursuant to the order of this 
Court entered on September 3, 1957, to show 
cause why the Plan of Integration of the Little 
Rock School Board should not be effectuated 
forthwith; and the Court, having considered the 
petition for instruction filed by said defendants 
on September 3, 1957, and having heard state- 
ments offered by counsel, finds: 


1. Heretofore in this action said defendants 
submitted to this Court a Plan of Integration for 
the Little Rock School system encompassing the 
beginning of integration at the high school level 
on September 3, 1957, with gradual integration 
of the other grades thereafter; and that said plan 
was approved by this Court by decree entered 
in this cause on August 27, 1956, which was ap- 
pealed to the Eighth Circuit Court of Appeals 
and by that Court approved on April 26, 1957. 


2. On September 2, 1957, as a consequence 
of the actions of public authority of the State 
of Arkansas in stationing military guards at the 
Little Rock Central High School to “preserve 
the peace and good order,” the above-named 
defendants reversed the position taken by them 
in the Plan of Integration referred to above and 
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requested Negro students eligible to attend the 
Little Rock Central High School and other high- 
schools not to do so until the legal dilemma was 
solved. 


3. The evidence presented to this Court re- 
veals no reason the original Plan of Integration 
approved by this Court cannot be carried out 
forthwith. 

It is concluded that the defendants should be 
directed and ordered to integrate in the Little 
Rock School District the senior high schools 
immediately and without delay, and thereafter to 
pursue the plan heretofore approved by this 
Court. 


a 


It is, therefore, by the Court ordered that the 
defendants, and each of them, as the Little Rock 
School Board and as the Superintendent of Little 
Rock Public Schools, integrate in accordance 
with the plan approved by this Court the senior 
high school grades in the Little Rock School 
District forthwith. 


The injunction entered by this Court on 
August 30, 1957, upon application of these de- 
fendants shall remain valid and in full force 
and effect. 


Dated this 3rd day of September 1957. 


Board Seeks Stay 


On September 5, 1957, following the above order of the federal district court, the Little Rock, 
Arkansas, school officials filed a petition with the court for a temporary suspension of the 


integration order. 


Petition 


Petitioners Wayne Upton, Dale Alford, Henry 
V. Rath, R. A. Lile, Harold Engstron Jr. and 
William G. Cooper, directors of Little Rock 
School District, and Virgil T. Blossom, Superin- 
tendent of the Little Rock Public Schools, all of 
whom are defendants in this action, would re- 
spectfully ask this court to enter an order tem- 
porarily suspending enforcement of the plan of 
integration, which was approved by the decree 
of this court entered on August 15, 1956, and for 
grounds stated: 


1. Since Central High School opened on Sep- 
tember 3, 1957, tension has developed as between 
pupil groups. Some think state interference with 
the plan of desegregation ordered by the court 
is ill-advised, and others think interference with 
the plan is proper and appropriate. 


* 


On September 7, 1957, the original plaintiffs 


petition to delay integration. 


RESPONSE TO PETITION 
TO DELAY INTEGRATION 


Come the respondents, the plaintiffs herein 
and other members of the class represented by 
the plaintiffs, and in response to the Petition 


2. The parents of school children likewise are 
forming into antagonistic groups, some of whom 
think interference is proper and others who think 
it is improper. 

3. If the tension is permitted to increase in the 
absence of an understanding by all pupils and 
all parents as to the nature of the problem in- 
volved, education will be disrupted. 


4, To the end that calmness may be restored 
to the point where intelligence may be substi- 
tuted for emotional agitation, petitioners are of 
the opinion that for the good of all pupils this 
court should temporarily stay the order directing 
petitioners to proceed with said plan of integra- 
tion. 

WHEREFORE, petitioners ask that this court, 
in the exercise of its discretion, temporarily 
suspend enforcement of the plan of integration 
approved on August 15, 1956. 


* 


in the school case filed a response to the 


filed by the defendants seeking an order to 
suspend the enforcement of the plan of inte- 
gration approved August 15, 1956, state: 


1. The reasons set forth by the petitioners 
as the cause for requiring any delay in racial 
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integration in the Little Rock schools amount 
to apparent disagreement with the plan for in- 
tegration; and, the Supreme Court of the United 
States in Brown v. Board of Education held 
that “the vitality of these constitutional principles 
cannot be allowed to yield simply because of 
disagreement with them”. 


2. The threat of tension and the emotional 
agitation referred to in the petition has no bear- 
ing on this law suit at this time as it was brought 
about by the action of the Governor of Arkansas 
and the use of National Guard troops and was 
in defiance of the Order of this Court and is now 
the subject of an investigation by this Court. 


WHEREFORE, respondents pray that the 
Petition for delay be denied and that the de- 
fendants be required to proceed forthwith in 
their plans for racial integration of the Little 
Rock schools. 


WILEY A. BRANTON 
THURGOOD MARSHALL 
By /s/ Wiley A. Branton 
Wiley A. Branton 
119 East Barraque St. 
Pine Bluff, Ark. 
Attorneys for 
Respondents 


The court, after hearing, on September 7, 1957, denied the petition for a temporary su- 


spension of the order of integration. 
DAVIES, District Judge. 


[ORAL STATEMENT BY THE 
Court AT THE HEARING. | 


Gentlemen, in this matter let us first re- 
examine prior events which have culminated 
today in the petition of the Little Rock school 
directors and the school superintendent for an 
order temporarily suspending enforcement of the 
plan of integration approved by a judge of this 
court on August 15, 1956. 

That plan was originated and conceived by 
the citizens of Little Rock acting by and through 
their own school directors. That plan was ap- 
proved by this court and by the circuit court of 
appeals for the eighth circuit. 

That plan is not and never was anything 
other than the plan of the duly authorized rep- 
resentatives of the people of Little Rock. 

What did the testimony this morning disclose? 
Beyond the bald and unsupported statements in 
the petition, only the testimony of the Little 
Rock superintendent of schools was offered, and 
that bore upon the desirability of the proper 
education of children in the Little Rock schools 
with which sentiments we all must agree. 


[Testimony “Anemic”] 


The testimony and arguments this morning 
were, in my judgment, as anemic as the petition 
itself; and the position taken by the school di- 
rectors does violence to my concept of the duty 


of the petitioners to adhere with resolution to 
its own approved plan of gradual integration in 
the Little Rock public schools. 

It must never be thought that this court has 
not given careful consideration to this problem 
and all that it entails, but it must never be for- 
gotten that I have a Constitutional duty and ob- 
ligation from which I shall not shrink. This court 
is not persuaded that upon the tenuous showing 
made by the petitioners this morning that it 
should suspend enforcement of the petitioners’ 
plan of integration. 


[Violence Denied] 


The chief executive of Little Rock has stated 
that the Little Rock police have not had a single 
case of inter-racial violence reported to them and 
that there has been no indication from sources 
available to him that there would be violence in 
regard to this situation. 

In an organized society there can be nothing 
but ultimate confusion and chaos if court de- 
crees are flaunted, whatever the pretext. 

That we, and each of us, has a duty to con- 
form to the law of the land and the decrees of 
its duly constituted tribunals is too elementary to 
require elaboration. 

The petition of the Little Rock school district 
directors and of the superintendent of the Little 
Rock public schools for an order temporarily 
suspending enforcement of its plan of integra- 
tion heretofore approved by this court is in all 
things denied. 
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Order 


[OrpER OF SEPTEMBER 7, 1957, 
DENYING SUSPENSION OF INTEGRATION. ] 


DAVIES, District Judge. 


This matter came on to be heard this date 
upon the petition of Wayne Upton, Dale Alford, 
Henry V. Rath, R. A. Lile, Harold Engstron, Jr., 
and William G. Cooper, Directors of Little Rock 
School District, and Virgil T. Blossom, Superin- 
tendent of the Little Rock Public Schools, for 
an order of this Court temporarily suspending 


enforcement of the plan of integration which - 


was approved by the decree of this Court 
entered August 15, 1956. 
The Respondents were represented by Mr. 


Wiley A. Branton, Pine Bluff, Arkansas; Mr. 
Thurgood Marshall of New York; and Mr. 
George Howard, Jr., of Pine Bluff, Arkansas. 

The Petitioners were represented by Messrs. 
A.’ F. House and Richard C. Butler of Little 
Rock, Arkansas. 

The Court having heard the testimony ad- 
duced and the arguments of counsel, and being 
fully advised in the premises, it is ordered: 

That the petition of the Little Rock School 
District directors and of the Superintendent of 
the Little Rock Public Schools for an order 
temporarily suspending enforcement of its plan 
of integration heretofore approved by this Court 
is in all things denied. 


Dated at Little Rock, Arkansas, this 7th day 
of September, A.D., 1957. 





Proceedings Against Governor 


On September 9, 1957, the federal district court issued an order requesting the Attorney 
General of the United States, and the United States Attorney for the Eastern District of Ar- 
kansas to enter the case as “friends of the court.” The order directed that a petition be filed 
seeking an injunction against state authorities of Arkansas to prevent their interference with 
the prior order of the court directing the integration of the high school, 


Order 


DAVIES, District Judge. 


On the date hereof, the court having received 
a report from the United States attorney for the 
Eastern District of Arkansas, made pursuant to 
the court’s request, from which it appears that 
Negro students are not being permitted to at- 
tend Little Rock Central High School in accord- 
ance with the plan of integration of the Little 
Rock school directors approved by this court and 
by the Court of Appeals for the Eighth Circuit. 


And the court being of the opinion that the 
public interest in the administration of justice 
should be represented in these proceedings and 
that it will be of assistance to the court to have 
the benefit of views of counsel for the United 
States as amici curiae, and this court being en- 
titled at any time to call upon the law officers of 
the United States to serve in that capacity, now, 
therefore, 


IT IS ORDERED that the Attorney General 
of the United States or his designate and the 
United States attorney for the Eastern District 
of Arkansas or his designate are hereby requested 
and authorized to appear in these proceedings 
as amici curiae and to accord the court the 
benefit of their views and recommendations 
with the right to submit to the court pleadings, 
evidence, arguments and briefs and for the 
further purpose, under the direction of this 
court, to initiate such further proceedings as 
may be appropriate. 


IT IS FURTHER ORDERED that the at- 
torney general of the United States and the 
United States attorney for the Eastern District 
of Arkansas be, and they are hereby, directed 
to file immediately a petition against Orval E. 
Faubus, governor of the state of Arkansas; Maj. 
Gen. Sherman T. Clinger, adjutant general, 
Arkansas National Guard, and Lt. Col. Marion 
E. Johnson, unit commander, Arkansas National 
Guard, seeking such injunctive and other relief 
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as may be appropriate to prevent the existing Dated at Little Rock, Arkansas, this 9th day 





interferences with and obstructions to the carry- of September, 1957. 
ing out of the orders heretofore entered by the 
court in this case. 

° s 2 


In response to the above order of the district court, the United States, as amicus curiae, filed 
a petition on September 10, 1957, seeking to have the governor and other state authorities of 
Arkansas made parties to the original integration suit and to enjoin them from interfering 


with the integration of the high school. 


Petition 


The United States of America, amicus curiae, 
by Herbert Brownell, Jr., Attorney General, and 
Osro Cobb, United States Attorney for the 
Eastern District of Arkansas, files this Petition, 
pursuant to and in conformity with the purpose 
and intent of this Court’s Order of September 
9, 1957, against Orval E. Faubus, Governor of 
the State of Arkansas, General Sherman T. 
Clinger, Adjutant General of the State of Ar- 
kansas, and Lt. Col. Marion E. Johnson, Unit 
Commander of the Arkansas National Guard, 
alleging: 

1. On August 28, 1956, this Court entered its 
decree and judgment in this cause, approving 
the plan of school integration adopted by the 
defendant Little Rock School District on May 
24, 1955, and ordered that jurisdiction of this 
case be retained for the purpose of entering 
such order and further orders as may be neces- 
sary to obtain the effectuation of said plan of 
school integration. On April 26, 1957 said de- 
cree and judgment was affirmed by the United 
States Court of Appeals for the Eighth Circuit. 
243 F.2d 361. 

2. On September 2, 1957, Governor Faubus 
and General Clinger caused to be stationed units 
of the Arkansas National Guard at the Little 
Rock Central High School, which troops are 
under the command of Lt. Col. Marion E. John- 
son. On or about September 2, 1957, Governor 
Faubus issued to General Clinger the following 
order: 


You are directed to place off limits to 
white students those schools for colored 
students and to place off limits to colored 
students those schools heretofore operated 
and recently set up for white students. This 
order will remain in effect until the de- 
mobilization of the Guard or until further 
orders, 


Pursuant to said Order and other orders and 
instructions unknown to Petitioner, said units 
of the Arkansas National Guard from and since 
September 2, 1957, have been and still are 
forcibly preventing and restraining certain Negro 
students, eligible to attend classes in said Little 
Rock High School in accordance with said plan 
of school integration, from entering said school 
and attending classes therein. Specifically, on 
September 4, 1957, the following eligible Negro 
students were forcibly prevented by said units 
of the Arkansas National Guard from entering 
and attending classes at said school: 


Gloria Ray Minnie Brown 
Jefferson Thomas Melba Patillo 

Carlotta Walls Elizabeth Ann Eckford 
Thelma Mothershed Jane Hill 


Terrance Roberts Ernest Green 


3. On September 3, 1957, this Court, upon 
consideration of a Petition for Instruction filed 
in this cause on September 3, 1957, by the de- 
fendants herein, ordered that said defendants 
integrate, in accordance with the plan of school 
integration approved by this Court, the senior 
high school grades in the Little Rock School 
District forthwith. 


4. On September 7, 1957, this Court denied 
the application of the Little Rock School District 
for a stay of the Court’s order of September 3, 
1957. 


5. The acts of Governor Faubus, General 
Clinger, and Lt. Col. Johnson, in preventing by 
means of said units of the Arkansas National 
Guard Negro students eligible under said plan 
of school integration to attend said school, from 
doing so, obstruct and interfere with the carry- 
ing out and effectuation of this Court’s orders 
of August 28, 1956, and September 3, 1957, con- 
trary to the due and proper administration of 
justice. 
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6. In order to protect and preserve the in- 
tegrity of the judicial process of the Courts of 
the United States and to maintain due and proper 
administration of justice, it is necessary that 
Governor Faubus, General Clinger, and Lt. Col. 
Johnson be made additional parties defendant 
and enjoined from obstructing or interfering with 
the carrying out and effectuation of said orders 
of this Court. 


WHEREFORE, Petitioner prays the Court to 
make said Governor Faubus, General Clinger, 
and Lt. Col. Johnson additional parties defendant 
and to enter a preliminary injunction and a 
permanent injunction enjoining and restraining 
Governor Faubus, General Clinger, and Lt. Col. 
Johnson, their officers, agents, servants, em- 


ployees, attorneys, and all persons in active con- 
cert or participation with them, from obstructing 
or preventing by means of said units of the 
Arkansas National Guard or otherwise, Negro 
students eligible under said plan of school in- 
tegration to attend the Little Rock Central High 
School, from doing so, and from otherwise ob- 
structing or interfering in any way with the 
carrying out and effectuation of said orders of 
this Court. 


THE UNITED STATES OF AMERICA, 
AMICUS CURIAE 


By Herbert Brownell, Jr. 

Attorney General of the United States 
Osro Cobb 

United States Attorney 





Sd 
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On September 10, 1957, the district court entered an order making the governor and other 
Arkansas state officials parties defendant in the integration suit and set the petition for in- 


junction for hearing. 


Order 


DAVIES, District Judge. 


It appearing from the Petition of the United 
States, as amicus curiae, by Herbert Brownell, 
Jr., Attorney General, and Osro Cobb, United 
States Attorney for the Eastern District of Ar- 
kansas, filed in conformity with the purpose and 
intent of this Court’s order of September 9, 1957, 
that it is in the interest of the proper administra- 
tion of Justice that Orval E. Faubus, Governor 
of the State of Arkansas, General Sherman T. 
Clinger, Adjutant General of the State of Ar- 
kansas, and Lt. Col. Marion E. Johnson, Unit 
Commander of the Arkansas National Guard, 
should be made additional parties defendant to 
prevent the continued obstruction of, and inter- 
ference with, the carrying out and effectuation of 
the orders of this Court entered in this cause 
on August 28, 1956, and September 3, 1957; 


NOW, THEREFORE, pursuant to Rules 
15(d) and 21, F.R.C.P., it is hereby ordered: 


1. Orval E. Faubus, Governor of the State of 
Arkansas, General Sherman T. Clinger, Adjutant 
General of the State of Arkansas, and Lt. Col. 
Marion E. Johnson, Unit Commander of the 
Arkansas National Guard, are hereby added as, 
and made, parties defendant in this cause; 


2. Summons and a copy of said Petition and 
this Order shall be served forthwith upon said 
Governor Faubus, General Clinger, and Lt. Col. 
Johnson, and upon the plaintiffs and the other 
defendants herein; 


3. A hearing upon the entry of the preliminary 
injunction prayed for in said Petition, is hereby 
set for 10 a.m., September 20, 1957, or as soon 
thereafter as may be heard by the Court, at 
Room 436, Federal Building, Little Rock, 
Arkansas. 


DATED: September 10, 1957. 
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Governor Moves To Dismiss 


On September 10, 1957, the governor and other state officials moved to dismiss the petition 
of the United States. A brief in support was offered. The motion was denied. 


Motion to Dismiss 


Respondents, Orval E. Faubus, Governor of 
the State of Arkansas, Gen. Sherman T. Clinger, 
Adjutant General of the State of Arkansas, and 
Lieut. Col. Marion E. Johnson, unit commander 
of the Arkansas National Guard, moved the court 
to dismiss the petition of the United States of 
America filed herein on September 10, 1957 and 
for grounds stated: 


1. The court was without authority to make 
the order herein dated September 10, 1957. 


2. The petition was illegally and improperly 
filed herein and because it relates to matters of 
a different nature from the subject involved in 
the original action. 


3. The petition was prematurely filed under 
Rule 15 (d) of the Rules of Civil Procedure for 
the United States District Courts. 


4, The petitioner, the United States of Ameri- 
ca, is wholly without authority to file and main- 
tain this action against the respondent, and the 
court is wholly without jurisdiction to entertain 
such petition or to grant any relief thereon. 


5. The petitioner, seeking a preliminary in- 
junction and a permanent injunction, is not the 
real party in interest in this litigation and, for 
this reason, is without authority to maintain the 
action set forth in the petition. 


6. This court is wholly without jurisdiction 
of the person of respondents and the subject 
matter of the petition, because 


(a) The petition is in truth and in fact 
an attempted action against the sovereign 
state of Arkansas. The state of Arkansas 
is actually the real respondent and party 
in interest and this court has no jurisdic- 
tion of an action against the state of Ar- 
kansas; 


(b) This court is wholly without jurisdic- 
tion to question the judgment of discretion 
of the respondent, Orval E. Faubus, the 
Governor of Arkansas, and the other re- 


spondents subordinate to him, in performing 
their duties made mandatory upon them 
by the Constitution and laws of the state 
of Arkansas. 
Tom Harper, Fort Smith 
Kay Matthews, Little Rock 
Walter L. Pope, Little Rock 
Attorneys for Respondents 


Brief for Governor 


The original action herein was one for the 
protection of private rights. Until September 10, 
1957, it continued to be an action between 
private litigants involving purely private rights, 
i. e., the rights of the plaintiffs to attend a par- 
ticular school of their choice. 

The order of this court dated September 10, 
1957, invited the Attorney General and the 
United States Attorney to appear amicus curiae 
and authorize them as such to submit pleadings. 
The order then directed them to file a petition 
seeking an injunction against the Governor of 
Arkansas and two officers of the Arkansas Na- 
tional Guard. The respondents contend that 
the court was wholly without jurisdiction to 
make its order dated September 10, 1957, and, 
further, that the court is without jurisdiction to 
entertain the petition of the United States or to 
grant any relief thereon. 

If the Attorney General and the United States 
Attorney are truly amici curiae, they have no 
right as such to file petitions or otherwise to 
seek any affirmative relief. It is axiomatic that 
amici curiae are not litigants, but are merely 
advisers to the court. The fact that the court 
authorized and directed the filing of the petition 
can add nothing to their status as amici curiae. 
If they are truly amici curiae, the court has no 
jurisdiction by order to give them the status of 
litigants. 

In Birmingham Loan and Auction Company v. 
First National Bank of Anniston, 100 Alabama 
249, 13 So. 945, 946, the court said: 


“An amicus curiae in practice is one who, 
as a stander-by, when a judge is doubtful 
or mistaken in a matter of law, may inform 
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the court. Bouv. Dict. ‘He is heard only by 
the leave and for the assistance of the court, 
upon a case already before it. He has no 
control over the suit, and no right to in- 
stitute proceedings thereon, or to bring thee 
case from one court to another by appeal 
or writ of error.’ Martin v. Tapley, 119 Mass. 
116; No. 1 Lawson, Rights, Rem. and Pr. 
p. 262, $156.” 


In American Jurisprudence, volume 2, page 
679, the following appears: 


“@ ® ® an amicus curiae is heard only by 


leave and for the assistance of the court 
upon a case already before it. He has no 
control over the suit and no right to institute 
any proceedings therein. It seems clear that 
an amicus curiae cannot assume the function 
of a party in an action or proceeding pend- 
ing before the court, and that, ordinarily, 
he cannot file a pleading in a cause. An 
amicus curiae is restricted to suggestions re- 
lative to matters apparent on the record or 
to matters of practice. His principal func- 
tion is to aid the court on questions of 
law.” 


On page 682 the following appears: 


“An amicus curiae has no right to except 
to the rulings of the court; and if he takes 
such exceptions, they cannot avail on appeal. 
He has no right to complain if the court re- 
fuses to accept his suggestions, for it is 
not the function of an amicus curiae to take 
upon himself the management of a cause 
and assume the functions of an attorney-at- 
law.” 


The petition filed herein by the United States 
purports to be filed by the United States as 
amicus curiae. It is clear that the United States, 
as amicus curide, has no right to ask for the 
joinder of additional parties and the entry of an 
injunction against such parties, for, in so doing, 
the United States becomes a litigant and not a 
“friend of the court.” It is apparent from the 
order dated September 10, 1957, and from the 
petition filed by the United States that it is the 


intent of the court and of the United States that | 


the United States become an actual litigant in 
this controversy under the guise of amicus curiae. 
The United States has no right to intervene in 
this action as a litigant, and the court has no 
jurisdiction to order its intervention. The court 


has no jurisdiction to entertain a petition by the 
United States seeking to aid private litigants in 
the enforcement of private rights. 

If the United States had no right to intervene, 
and if the court has no jurisdiction to consider 
the intervention, the court’s order of September 
10 cannot create jurisdiction to consider the 
petition whether the United States be considered 
a litigant or whether it be considered a friend of 
the court. 


[Civil Rights Act of 1957] 


The Congress recently had before it legislation 
that would have vested jurisdiction in District 
Courts of the United States to entertain petitions 
such as the one filed in this case. We refer to 
H.R.6127, commonly known as the “Civil Rights 
Bill.” Part three of the bill as introduced and 
passed by the House would have added two 
paragraphs to Section 1980 of the Revised 
Statutes (42 U.S.C. 1985). The proposed new 
paragraphs are quoted as follows: 


“Fourth. Whenever any persons have en- 
gaged or there are reasonable grounds to 
believe that any persons are about to en- 
gage in any acts or practices which would 
give rise to a cause of action pursuant to 
Paragraphs First, Second, or Third, the At- 
torney General may institute for the United 
States, or in the name of the United States, 
a civil action or other proper proceeding for 
preventive relief, including an application 
for a permanent or temporary injunction, re- 
straining order, or other order. In any pro- 
ceeding hereunder the United States shall 
be liable for costs the same as a private 
person. 

“Fifth. The District Courts of the United 
States shall have jurisdiction of proceedings 
instituted pursuant to this action and shall 
exercise the same without regard to whether 
the party aggrieved shall have exhausted 
any administrative or other remedies that 
may be provided by law.” 


The quoted paragraph authorized intervention 
by the United States in controversies involving 
civil rights and vested jurisdiction in the District 
Courts of the United States to entertain actions 
for injunctions filed by the United States. The 
proposed amendment to Section 1980 of the 
Revised Statutes was stricken from the bill in 
the Senate and the House thereafter concurred. 
The question of conferring jurisdiction in pro- 








946 RACE RELATIONS LAW REPORTER 


ceedings such as this has been considered by the 
Congress and it, after careful deliberation, re- 
fused to extend the jurisdiction of the District 
Courts. The Civil Rights Bill was approved on 
September 9, 1957. 

The District Courts of the United States have 
only such jurisdiction as is expressly conferred 
on them by the Congress. The Congress has 
expressly refused to confer jurisdiction on such 
courts to entertain petitions for injunction by 
the United States in civil rights action. 


[Federal Rules of Civil Procedure] 


In the court’s order dated September 10, 1957, 
the court directed that pursuant to Rule 15 (d) 
and Rule 21 F. R., C. P., the respondents be 
made parties defendant in this cause. The pe- 
tition recites in the first paragraph that it is being 
filed pursuant to and in conformity with the 
purpose and intent of the court’s said order. 

It is apparent that the petition was not filed 
in compliance or conformity to the provisions 
of Rule 15 (d), which provides as follows: 


“Supplemental pleadings. Upon motion 
of a party the court may, upon reasonable 
notice and upon such terms as are just, per- 
mit him to serve a supplemental pleading 
setting forth transactions or occurrences or 
events which have happened since the date 
of the pleading sought to be supplemented. 
If the court deems it advisable that the ad- 
verse party plead thereto, it shall so order, 
specifying the time therefore.” 


It must be admitted that the provisions of 
this rule have not been complied with. No party 
to this suit appeared before the court and no 
notice was given as required by the rule. 

It will be observed that subdivision (d) of 
Rule 15 is headed “supplemental pleading.” The 
courts have frequently had occasion to determine 
what pleadings are qualified to be filed there- 
under. District Judge Hulen, in the case of 
General Bronze Corporation, et al., versus 
Cupples Products Corporation, et al., 9 F. R. D. 
269, pointed out that the plaintiffs sought per- 
mission to file a supplemental complaint under 
Rule 15 (d) by which infringement of a patent, 
granted subsequent to filing the original com- 
plaint, is charged, and that the defendants resist 
the move claiming the supplemental complaint 
would introduce a new and independent cause 
of action. Since it was apparent that the so- 
called supplemental complaint would introduce 


a new and independent cause of action, he de- 
voted the remainder of the opinion, which is 
not at all voluminous, to a question of the ap- 
plicability of the rule. We quote sparingly from 
this opinion: 

“The trial court has wide discretion in 
allowing amendments of and to pleadings. 
Liberality rather than strictness should be 
the guide. Even a liberal interpretation will 
not authorize a supplemental pleading if it 
does not meet certain requirements laid 
down by the cases. 

“The case of Berssenbrugge v. Luce 
Manufacturing Company, D. C., 30 F. Supp. 
101, a patent case, sustains defendants’ po- 
sition. The supplemental complaint sought 
to introduce ‘an act of infringement upon a 
patent entirely different from that which 
formed the basis of the original action or 
complaint.’ The District Court refused to 
permit introduction by supplemental bill of 
a new cause of action. This case was de- 
cided shortly after adoption of the new 
Federal Rules of Civil Procedure and held 
the new rule was substantially the same as 
its predecessor and its language is clear 
enough to exclude any thought of a new 
cause of action.” 

“It is our conclusion that if plaintiffs de- 
sire to litigate the subject matter of the 
supplemental complaint they should initiate 
an action to that end.” 


It is too plain for argument that Rule 15 (d) 
is designed only to permit a party to seek per- 
mission to file a supplemental pleading. District 
Judge Hulen cites in further support of his ruling 
the case of Fierstein v. Piper Aircraft Corpora- 
tion, D. C. 79 F.Supp. 217. See also Ebel v. 
Drum, D. C. Mass., 1944, 55 F.Supp. 186; and 
Magee v. McNany, D. C. Pa., 1950, 10 F. R. D. 5. 


[Rule 21] 


In the court’s said order of September 10, in 
compliance with which this petition is filed, it is 
stated that the order was made also pursuant to 
Rule 21, F. R. C. P.: 


“Misjoinder and nonjoinder of parties is 
not ground for dismissal of an action. Par- 
ties may be dropped or added by order of 
the court on motion of any party or of its 
own initiative at any stage of the action and 
on such terms as are just. Any claim 


bad] 
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against a party may be severed and pro- 
ceeded with separately.” 


It is obvious, as was stated in the case of 
Truncale v. Universal Pictures Company, 
D. C.N. Y., 1949, 82 F.Supp. 576, that this rule 
is intended to permit the bringing in of a person 
or persons who, through inadvertance, mistake 
or some other reason, had not been made a 
party and whose presence as a party was neces- 
sary or desirable to effectuate the relief prayed 
for in the original action. 

The original action in this case was on the 
part of John Aaron and others, plaintiffs, seeking 
to enter certain schools in this city, against Wil- 
liam G. Cooper and others, school directors. It 
is inconceivable that a contention can be made, 
or will be made, that the respondents in this case 
were necessary parties in that action. Rule 21 
could not possibly apply to them and does not 
afford any support for the action of the court in 
ordering them to be made parties. It is true that 
Rule 21 provides that misjoinder of parties is not 
grounds for dismissal of an action but here the 
United States is not such a party to this action as 
would be entitled to affirmative relief and it can- 
not become such a party to this action as would 
be entitled to affirmative relief and it cannot be- 
come such a party. It is well settled that the 
United States can become a party litigant only 
where there is a Federal statute expressly 
authorizing it to do so, and respondents submit 
there is not in existence any statute authorizing 
the United States to become a party in an action 
such as we have here. Indeed, as pointed out 
otherwise in this brief, the Congress has quite 
recently expressly refused to sanction the pres- 
ence of the United States as a party litigant in 
cases of this particular nature. 


[No Jurisdiction Over State] 


Even if the United States could be said to 
have a right to become a party in a position of 
plaintiff seeking relief against these respondents, 
then as we stated elsewhere the result would be 
an action between the United States of America 
and the sovereign state of Arkansas of which 
this court clearly could not have jurisdiction. 

The petition of the United States should be 


dismissed on the further ground that the United . 


States is not the real party in interest. As here- 
tofore stated, this action is one for the protection 
of purely private rights. It is true that these 
rights arise under the Constitution of the United 


States, but the United States has no real interest 
in this action. We quote from vol. 43 C. J. S., 
injunctions, No. 35, as follows: “In order to be 
entitled to an injunction complainant must be the 
real party in interest.” 

Cited in support of this statement are: 

Knickerbocker Ice Company v. Sprague, 4 
F.Supp. 499; Lehmaier v. Wadsworth, 191 A. 539, 
122 Conn. 571; Weber v. City of Cheyenne, 97 
P.2d 667, 55 Wyo. 202; Noble v. One Sixty Com- 
monwealth Avenue, 19 F.Supp. 671. 

The United States cannot justify its interven- 
tion in this action on the ground that its as- 
sistance is needed to uphold the authority of the 
court. If the present respondents have violated 
any orders of this court there is a plain and ade- 
quate remedy by way of contempt. Further, the 
plaintiffs are given’a right of action for damages 
under the provisions of Title 42 U. S. C. No. 
1985. Presumptively, the United States is of 
opinion that the present respondents have not 
violated any orders of this court. Therefore it 
seeks to obtain a direct order against these re- 
spondents, and we submit that the United States, 
not being a real party at interest, is not entitled 
to seek the relief prayed in the petition. 


[Sovereign Immunity] 


Respondents further contend that even as- 
suming that the United States is a proper party 
in its action, then this court is without juris- 
diction because the action would be one between 
the United States and a state; and jurisdiction to 
entertain such an action is vested under the 
Constitution solely in the Supreme Court of the 
United States. In Larson v. Domestic and 
Foreign Commerce Corporation, 337 U. S. 682, 
93 L.Ed. 1628, the Supreme Court announced 
the principles to be applied in determining 
whether an action against a government officer 
is in fact an action against the sovereign. It said: 


“If the denomination of the party defend- 
ant by the plaintiff were the sole test of 
whether a suit was against the officer in- 
dividually or against his principal, the sov- 
ereign, our task would be easy. Our de- 
cision then would be that the United States 
is not being sued here because it is not 
named as a party. This would be simple and 
would not leave room for controversy. But 
controversy there has been, in this field 
above all others, because it has long been 
established that the crucial question is 
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whether the relief sought in a suit nomi- 
nally addressed to the officer is relief against 
the sovereign. In a suit against the officer 
to recover damages for the agent’s personal 
actions that question is easily answered. 
The judgment sought will not require action 
by the sovereign or disturb the sovereign’s 
property. There is, therefore, no jurisdic- 
tional difficulty. The question becomes diffi- 
cult and the area of controversy is entered 
when the suit is not one for damages but 
for specific relief: i. e., the recovery of spe- 
cific property or monies, ejectment from 
land or injunction either correcting or re- 
straining the defendant officer’s actions. 

“In each such case the question is directly 
posed as to whether, by obtaining relief 
against the officer, relief will not, in effect, 
be obtained the sovereign can act only 
through agents and, when an agent’s actions 
are restrained, the sovereign itself may, 
through him, be restrained. As indicated, 
this question does not arise because of any 
distinction between law and equity. It 
arises whenever suit is brought against an 
officer the relief sought from him is not 
compensation for an alleged wrong but 
rather the prevention of discontinuance, in 
rem, of the wrong. In each such cases the 
compulsion, which the court is asked to im- 
pose, may be compulsion against the sov- 
ereign, although nominally directed against 
the individual officer. If it is, then the suit 
is barred, not because it is a suit against an 
officer of the government, but because it is 
in substance, a suit against the government 
over which the court, in the absence of con- 
sent, has no jurisdiction. 

“The relief sought in this case was not 
the payment of damages by the individual 
defendant. To the contrary, it was asked 
that the court order the War Assets Admin- 
istrator, his agents, assistants, deputies and 
employes and all persons acting under their 
direction, not to sell the coal involved and 
not to deliver it to anyone other than the 
respondent. The District Court held that 
this was relief against the sovereign and 
therefore dismissed the suit. We agree.” 
(pp. 1634, 1635.) 


[Jurisdiction In Supreme Court] 


Since the intervention of the United States 
seeks to enjoin the chief executive of the State 


of Arkansas from performing acts in his official 
capacity, the suit in effect asks an injunction 
against the sovereign State of Arkansas. It, 
therefore, is an action between the United States 
and the State of Arkansas, and jurisdiction to 
entertain such an action is vested only in the 
Supreme Court of the United States. 


Respondents submit, regardless of other points 
upon which a dismissal of this action must be 
made, it should stand out crystal clear that this 
court is wholly without jurisdiction on the pe- 
tition of any person, the Government or any 
other party, to question the judgment and dis- 
cretion of the respondent, Orval E. Faubus, Gov- 
ernor of Arkansas. This point was squarely 
determined in Moyer v. Peabody, 212 U. S. 78, 
53 L.Ed. 410. There Mr. Justice Holmes, speak- 
ing for the Supreme Court of the United States, 
said: 


“When it comes to a decision by the head 
of the state upon a matter involving its life, 
the ordinary rights of individuals must yield 
to what he deems the necessities of the 
moment. Public danger warrants the substi- 
tution of executive process for judicial 
process.” 


[Powers of Governor] 


It is not alleged in the so-called petition and 
cannot be properly alleged that the Governor of 
Arkansas, in performing the action complained 
of, acted beyond his constitutional powers as 
chief executive of the state. The Arkansas Con- 
stitution of 1874, Article 6, Section 2, provides 
that the supreme executive power of the state is 
vested in the Governor, and Article 6, Section 6, 
provides that the Governor is the commander in 
chief of the military forces of the state. Article 
11, Section 4, provides that when the General 
Assembly is not in session the Governor shall 
have the power to call out the militia to “pre- 
serve the public peace in such manner as may 
be authorized by law.” 

The identical language of Article 11, Section 4, 
of the Arkansas Constitution has been enacted 
by the General Assembly into law in Section 12, 
Act 85 of the Acts of Arkansas for 1929 (11-112 
Arkansas Statutes 1947, annotated). The same 
act in Section 14 (11-114, Arkansas Statutes 1947, 
annotated) confers upon the Governor the 
power “in case of insurrection, invasion, tumult, 
riot or breach of the peace, or imminent danger 
thereof, or to preserve the public health and se- 
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curity and maintain the law and order, to order 
into the active service of the state any part of 
the militia that he may deem proper.” 

Section 8 of the same act (11-108 Arkansas 
Statutes 1947, annotated) provides that the 
active militia shall consist of the organized and 
uniformed military forces known as the National 
Guard. 

Therefore, it should follow from the above that 
the Governor, in calling out the National Guard 
and in giving it orders to preserve the public 
peace, acted wholly and completely within the 
authority conferred upon him by the Consti- 


tution and laws of Arkansas and in so doing he 


was but performing a duty imposed upon him 
by law. As pointed out in Moyer v. Peabody 
supra, the Governor is the final judge of the use 
of the military to suppress violence within the 
state. That being so, this court cannot substitute 
its judgment for the judgment of the Governor. 
Sterling v. Constantine contains nothing contrary 
to this proposition. 


[Sterling Case Distinguished] 


There a wholly different state of facts pre- 
vailed, as must be obvious to anyone who reads 
the Sterling decision and compares it with Moyer 
v. Peabody and compares it with the allegations 
of the so-called petition of the United States in 
this case. In the Sterling case the Governor was 
acting wholly and solely to protect the claims 
of the parties who were one side of a contested 
litigation. That is not the case here, as should be 
evident to anyone who reads all of the pleadings 
and orders made in this case from its inception 
down to this moment. The Governor's right to 
call out the National Guard to preserve the 
public peace is unquestionable and Moyer v. 
Peabody thoroughly establishes the proposition 
that his judgment and discretion in so doing can- 
not be called into question by the judiciary. 

If anything further were needed, we have only 
to look to the concluding language of the court in 
Strutwear Knitting Company v. Olson, Gov- 
ernor, 13 F.Supp. 384 (D. C. Minn.), cited by 
the petitioner, where a three-judge court said 
(L. C, 392): 


“We are satisfied that we are without 
power to command the Executive branch of 
the state Government to perform the duties 
imposed upon it with respect to the mainte- 
nance of law and order. The exclusive dis- 
cretion in that regard is vested in the 
Executive.” 


Needless to say, if the courts cannot command 
the chief executive of a state to perform his 
duties imposed upon him under the state law, 
the court is equally powerless to restrain him 
in the performance of those duties. 

We respectfully submit that the petition should 
be dismissed. 


Thomas Harper, Kelley Building, 
Fort Smith, Ark., 
Kay Matthews, Boyle Building, 
Little Rock, Ark., 
Walter L. Pope, Rector Building, 
Little Rock, Ark., 

Attorneys for Respondents 


Order 


DAVIES, District Judge. 


This cause having been heard on the Motion 
of Respondents Orval E. Faubus, Governor of 
the State of Arkansas, General Sherman T. 
Clinger, Adjutant General of the State of Ar- 
kansas, and Lt. Col. Marion E. Johnson, Unit 
Commander of the Arkansas National Guard, 
to dismiss the petition of the United States of 
America filed herein on September 10, 1957; 
now therefore, 

IT IS HEREBY ORDERED that the Motion 
of Respondents, Orval E. Faubus, Governor of 
the State of Arkansas, General Sherman T. 
Clinger, Adjutant General of the State of Ar- 
kansas, and Lt. Col. Marion E. Johnson, Unit 
Commander of the Arkansas National Guard, 
to dismiss the petition of the United States of 
America filed herein on September 10, 1957 be, 
and it hereby is, denied. 

Dated September 21st, 1957. 
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Plaintiffs’ Supplemental Complaint 


On September 11, 1957, the original plaintiffs in the school case filed with the federal dis- 
trict court a motion to file a supplemental complaint and to add additional defendants. The 
motion was subsequently granted and heard with other motions in the case. The motion, 
complaint filed and order of the court are set out below. 


Motion 


MOTION FOR LEAVE TO FILE SUPPLE- 
MENTAL COMPLAINT AND TO ADD 
ADDITIONAL DEFENDANTS 


PLAINTIFFS move the Court for an order 
permitting them to file the attached Supple- 
mental Complaint and to serve: same upon 
Governor Orval E. Faubus, Governor of the 
State of Arkansas, Major General Sherman T. 
Clinger, Adjutant General of the National Guard 
and Lt. Col. Marion E. Johnson, Troop Com- 
mander and direct said defendants to answer 
said Supplemental Complaint on or before Fri- 
day, September 20th, 1957. 


Respectfully submitted, 
Wiley A. Branton 
Pine Bluff, Arkansas 
Thurgood Marshall 
107 West 43rd Street 
New York 36, N. Y. 
By /s/ Wiley A. Branton 
Wiley A. Branton 
119 E. Barraque St. 
Pine Bluff, Ark. 
Attorneys for 
Plaintiffs 


Supplemental Complaint 


THE PLAINTIFFS present this their Supple- 
mental Complaint herein, leave having been 
granted by this Court so to do on September 
20, 1957, against Governor Orval E. Faubus, 
Governor of the State of Arkansas, and Major 
General Sherman T. Clinger, Adjutant General 
of the National Guard, and Lt. Col. Marion E. 
Johnson, Troop Commander, and says: 


(1) Subsequent to the orders of this Court 
heretofore entered, requiring the original de- 
fendants to proceed with their plan for inte- 
grating the public schools of Little Rock, Ar- 
kansas, the orders of this Court have been 
flaunted and defendants have been prevented 


from carrying out said orders, and plaintiffs and 
members of the class they represent have been 
forcibly denied rights guaranteed by the United 
States Constitution. 


(2) This Court received on September 9, 
1957, from the United States Attorney for the 
Eastern District of Arkansas a complete report 
of investigation conducted by the Department 
of Justice at the request of the Court in connec- 
tion with any interference with, or obstructions 
to, the carrying out of orders of this Court in 
this case. 


(3) After receiving the said report from the 
United States Attorney for the Eastern District 
of Arkansas, this Court on September 9, 1957, 
entered its order directing the Attorney General 
of the United States and the United States At- 
torney for the Eastern District of Arkansas, to 
appear Amici Curiae and to bring injunction 
proceedings against certain officials of the State 
of Arkansas. 


(4) This Court ordered the Attorney General 
of the United States and the United States At- 
torney for the Eastern District of Arkansas, to 
bring action against Orval E. Faubus, Governor 
of the State of Arkansas, Major General Sherman 
T. Clinger, Adjutant General of the National 
Guard, and Lt. Col. Marion E. Johnson, Troop 
Commander. 


(5) The interest of the plaintiffs and the class 
they represent in obtaining an education in con- 
formance with the Constitution and laws of the 
United States has previously been decided by 
this Court. 


WHEREFORE, plaintiffs pray that Orval E. 
Faubus, Governor of the State of Arkansas, 
Major General Sherman T. Clinger, Adjutant 
General of the National Guard, and Lt. Col. 
Marion E. Johnson, Troop Commander, be made 
party defendants and that this honorable court 
issue a temporary restraining order or prelimi- 
nary injunction against Orval E. Faubus, Gov- 
ernor of the State of Arkansas, Major General 
Sherman T. Clinger, Adjutant General of the 
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National Guard, and Lt. Col. Marion E. John- 
son, Troop Commander, restraining them and 
each of them, their agents and servants from 


any action which prevents the defendants from’ 


carrying out existing orders of this Court. 


AND that after notice and hearing, the said 
Orval E. Faubus, Governor of the State of Ar- 
kansas, Major General Sherman T. Clinger, 
Adjutant General of the National Guard, and 
Lt. Col. Marion E. Johnson, Troop Commander, 
be enjoined from using the National Guard or 
any other force of the State of Arkansas to pre- 
vent orders of this Court from being carried 
out. 


AND for such other and further relief as to 


the Court may appear proper. 
Respectfully submitted, 
Wiley A. Branton 
Pine Bluff, Arkansas 
Thurgood Marshall 
107 West 43rd Street 
New York 36, N. Y. 
By /s/ Wiley A. Branton 
Wiley A. Branton 
119 E. Barraque St. 
Pine Bluff, Arkansas 
Attorneys for 
Plaintiffs 


Order 


ORDER GRANTING LEAVE TO FILE SUP- 
PLEMENTAL COMPLAINT AND TO ADD 
ADDITIONAL DEFENDANTS 


DAVIES, District Judge. 


THIS CAUSE came on to be heard on plain- 
tiffs’ Motion For Leave To File Supplemental 
Complaint And To Add Additional Defendants 
herein, and the Court being full advised, it is 
ordered: 


(1) THAT plaintiffs be given leave to file 
their Supplemental Complaint and to add ad- 
ditional defendants. 


(2) THAT Governor Orval E. Faubus, Gov- 
ernor of the State of Arkansas, Major General 
Sherman T. Clinger, Adjutant General of the 
National Guard, and Lt. Col. Marion E. Johnson, 
Troop Commander, be added as party defend- 
ants. 


(3) It appearing to the Court that the in- 
junctive relief sought in plaintiffs’ Supplemental 
Complaint is substantially the relief already pe- 
titioned of the Court in a petition filed on behalf 
of the United States of America, which said 
petition has been set down for formal hearing 
at 10:00 a.m., on September 20, 1957, or as soon 
thereafter as same may be reached by the Court, 
at Room 436, Federal Building, Little Rock, 
Arkansas. It is ordered that hearing on plaintiffs’ 
Supplemental Complaint seeking injunctive re- 
lief be also heard at 10:00 a.m. on September 20, 
1957, or as soon thereafter as same may be 
reached by the Court, at Room 436, Federal 
Building, Little Rock, Arkansas. 


Dated this 20th day of September 1957. 





Motions to Quash Service 


On September 19, 1957, officers of the Arkansas National Guard who had been subpoenaed 
moved to quash the service of subpoena. The motions were denied by the court. 


MOTION TO QUASH 
SERVICE OF SUBPOENA 


Comes General Sherman T. Clinger and ap- 


pearing solely for the purpose of this Motion 
and for no other purpose states: 


1. He has been served with a subpoena herein 
commanding his attendance as a witness herein 
on behalf of the United States, and to produce 
certain documents described therein at 10:00 
o'clock A. M., September 20, 1957. 


2. At the time said subpoena was served upon 
him, he was engaged in the active military serv- 
ice of the State of Arkansas as commanding of- 
ficer of the Arkansas National Guard, and he 
is now engaged in said service and will be at 
the time and date aforesaid. 


3. He is exempt from service of process of 
this Court and the attempted service of said 
subpoena upon him is wholly void because of 
the laws of the State of Arkansas, specifically 
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Section 11-1002, Ark. Stats. 1947, Annotated, 
to-wit: 


“No person belonging to the active Militia 
of the State shall be served with any civil 
process while going to, remaining at, or re- 
turning from any place at which he may be 
required to attend for military duty.” 


4, Therefore, he prays said subpoena and the 
attempted service thereof be quashed. 


/s/ Thomas Harper 
Fort Smith, Arkansas 
/s/ Kay Matthews 
Little Rock, Arkansas 
/s/ Walter L. Pope 
Little Rock, Arkansas 
Attorneys for General 
Sherman T. Clinger 


MOTION TO QUASH 
SERVICE OF SUBPOENA 


Comes Lieutenant Colonel Marion E. Johnson 
and appearing solely for the purpose of this 
Motion and for no other purpose states: 


1. He has been served with a subpoena herein 
commanding his attendance as a witness herein 
on behalf of the United States at 10:00 o'clock 
A. M., September 20, 1957. 


2. At the time said subpoena was served upon 
him, he was engaged in the active military serv- 
ice of the State of Arkansas as an officer of the 
Arkansas National Guard, and he is now en- 
gaged in said service and will be at the time 
and date aforesaid. 


3. He is exempt from service of process of 
this Court and the attempted service of said 


subpoena upon him is wholly void because of 
the laws of the State of Arkansas, specifically 
Section 11-1002, Ark. Stats. 1947, Annotated, 
to-wit: 


“No person belonging to the active Militia 
of the State shall be served with any civil 
process while going to, remaining at, or re- 
turning from any place at which he may be 
required to attend for military duty.” 


4, Therefore, he prays said subpoena and the 
attempted service thereof be quashed. 


/s/ Thomas Harper 
Fort Smith, Arkansas 
/s/ Kay Matthews 
Little Rock, Arkansas 
/s/ Walter L. Pope 
Little Rock, Arkansas 
Attorneys for Lt. Col. 
Marion E. Johnson 


Order 


DAVIES, District Judge. 


This cause having been heard on the Motions 
of General Sherman T. Clinger and Lt. Col. 
Marion E. Johnson to Quash Service of Sub- 
poenas, and it appearing that Section 11-1002, 
Arkansas Statutes, 1947, does not grant said 
General Sherman T. Clinger and Lt. Col. Marion 
E. Johnson immunity from the process of this 
Court; now therefore, 


IT IS HEREBY ORDERED that the Motions 
of General Sherman T. Clinger and Lt. Col. 
Marion E. Johnson to Quash Service of Sub- 
poenas be, and they hereby are, denied. 
Dated September 21st, 1957. 





Governor's Response 


On September 19, 1957, the governor of Arkansas filed an affidavit in the federal district 
court requesting that the judge before whom the case was pending recuse himself from further 
participation on the grounds of prejudice and bias. The United States filed a motion to 
strike the affidavit of prejudice, together with a memorandum of points and authorities in 
support. The motion of the United States to strike was granted. 


Affidavit 


Orval E. Faubus, Governor of the State of 


Arkansas, states that he is a respondent to this 
action and he makes and files this affidavit pur- 
suant to title 28 U. S. C. A. Sec. 144. 
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Affiant, Orval E. Faubus, respondent herein, 
on his oath states that he is informed and verily 
believes that the judge before whom this action 
is pending, the Honorable Ronald N. Davies, 
has a personal prejudice against him, and has a 
personal bias in favor of the plaintiffs, John 
Aaron, et al., and the United States of America, 
amicus curiae. 

Affiant states that he did not file this affidavit 
ten days before the beginning of the present term 
of court for the reason that he had not at that 
time been made respondent in this case, and that 
he was not, in fact, made respondent herein until 
September 10, 1957. On that date the United 


States of America, by Herbert Brownell, Jr., At- ~ 


torney General of the United States, pursuant 
to an order herein of Judge Davies directing him 
so to do, filed herein a petition praying that 
affiant and others be made respondents and for 
an injunction against them. This affidavit is 
made and filed as soon as possible after affiant 
and others were made respondents to this litiga- 
tion, and as soon as the facts of the bias and 
prejudice of Judge Davies became known to him 
and it is not made for purposes of delay or for 
any other purposes than that stated herein, and 
further the same is filed as soon, according to 
affiant’s information and belief, as the same 
could be considered by the judge of this court. 
The affidavit is accompanied by a certificate of 
counsel of record that said affidavit and applica- 
tion are made in good faith. 


[Bias Charged] 


The affiant verily believes that the judge has 
shown a personal prejudice against him, and a 
personal bias in favor of the plaintiffs, and the 
United States of America, amicus curiae, in that 
he has privately conferred with the favored liti- 
gants, considered extra-judicial statements, in- 
dicated a preconceived opinion, and has advised 
favored litigants as to what courses of action 
to follow, all of which are reflected as follows: 


(1) On or about September 3, 1957, the press 
reported that members of Attorney General 
Brownell’s staff of the Justice Department in 
Washington, D. C., had been “in touch” with 
Federal District Judge Ronald N. Davies. (Ar- 
kansas Democrat, September 3, 1957. ) 


(2) On or about September 7, 1957, the press 
attributed to United States District Attorney, 
Osro Cobb, the statement that Mr. Cobb had 
received and read certain Federal Bureau of 
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Investigation reports on a purported investiga- 
tion of the affiants’ activities and was making 
interim reports daily to Judge Davies. 


(3) On or about September 6, 1957, the press 
reported: 


“Yesterday morning Blossom went into 
Judge Davies’ office and remained there 
about fifteen minutes. He was accompanied 
by United States District Attorney, Osro 
Cobb, United States Marshal Beal Kidd, and 
A. F. House, attorney for the school board. 
None would comment on the meeting.” 
(Arkansas Gazette, September 6, 1957.) 


(4) On or about September 4, 1957, the press 
reported that Judge Davies conferred with per- 
sonnel of the United States District Attorney’s 
office about the case, but no statement was 
issued. (Arkansas Democrat, home edition, Sep- 
tember 3, 1957. ) 


[F. B. I. Report] 


(5) On a date unknown to the respondent, the 
Federal Bureau of Investigation presented a 
report to the court which has not been made 
public but which affiant believes contains hear- 
say statements made with reference to the merits 
of this litigation. A copy of this report was 
made available to the United States Attorney 
but has not been made available to the affiant, 
or as far as he knows, to any other parties to 
this litigation. In its order herein of September 
9, 1957, the court stated it had received a report 
from the United States attorney, and affiant is 
informed and believes that said report contains 
statements and other information, opinions and 
beliefs concerning the merits of this litigation, 
and that said report contains purported facts and 
conclusions indicating that the respondent, Orval 
E. Faubus, acted without just cause and in bad 
faith, and that, on the basis of said report, the 
judge of this court, Honorable Ronald N. Davies, 
has formed an opinion on the merits of this con- 
troversy and has prejudged the issues to be tried 
herein. 


(6) On September 5, 1957, the Little Rock 
School Board by petition asked that court to 
temporarily suspend the enforcement of the in- 
tegration plan in the Little Rock senior high 
schools. The ground set forth in the petition for 
temporary suspension was that tension existed 
surrounding the opening of Central High School, 
parents and others had formed into antagonistic 








954 RACE RELATIONS LAW REPORTER 


groups, and education was being generally dis- 
rupted. On Saturday, September 7, 1957, the 
Honorable Ronald N. Davies in denying the 
petition, stated: 


“The chief executive of Little Rock has 
stated that the Little Rock police have not 
had a single case of inter-racial violence re- 
ported to them and there has been no indi- 
cation from sources available to him that 
there would be violence in regard to this 
situation.” 


The above statement was not properly a part 
of any order and was not based on evidence. 
At the time it was made, affiant had not been 
made a respondent herein. The Mayor of Little 
Rock was not a witness, he was not under oath, 
and no testimony was taken from him concern- 
ing the matters which Judge Davies stated to be 
facts, and therefore affiant verily believes that 
judge has prejudged the issues herein. 


[Intervention Ordered] 


(7) The court, without any request by any 
party litigant, on September 9, 1957, ordered 
the Department of Justice to intervene in this 
action and, further, to make the affiant a re- 
spondent. By his order Judge Davies further 
ordered the Attorney General of the United 
States as amicus curiae to file immediately a 
petition against Orval E. Faubus for an injunc- 
tion to prevent the ‘existing interferences’ with 
the court’s orders. Again on September 10 Judge 
Davies ordered that affiant be made a party to 
prevent continued obstruction of, and in inter- 
ference with the court’s order. Said orders were 
issued by Judge Davies, apparently based on 
information and purported facts given him by 
persons not parties to the litigation and affiant 
verily believes that by such action Judge Davies 
has departed from the role of impartial arbiter 
of judicial questions presented to him and has, 
in fact, assumed the role of an advocate favoring 
adverse parties to this affiant. 

For the reasons stated herein, the respondent, 
Orval E. Faubus, verily believes that the Honor- 
able Ronald N. Davies, has a personal bias favor- 
able to the plaintiffs, John Aaron, et al., and the 
United States of America, amicus curiae, and a 
personal prejudice against this respondent, and 
would, therefore, be unable to conduct a fair 
and impartial trial and render a decision either 
of law or fact that would be free from prejudice. 


Therefore, your affiant respectfully prays that 
the Honorable Ronald N. Davies shall proceed 
no further in the hearing of said cause, but that 
another judge be assigned thereto. 


U. S. Motion 


MOTION OF THE UNITED STATES, AS 
AMICUS CURIAE, TO STRIKE THE AFFI- 
DAVIT OF PREJUDICE FILED ON BE- 
HALF OF DEFENDANT, ORVAL E. 
FAUBUS, GOVERNOR OF THE STATE 
OF ARKANSAS 


The United States, as amicus curiae, moves 
the Court to strike the affidavit of Governor 
Orval E. Faubus to disqualify District Judge 
Ronald N. Davies (sitting by assignment, pur- 
suant to 28 U.S.C. 291, of Archibald K. Gardner, 
Chief Judge of the Court of Appeals for the 
Eighth Circuit) in the above-entitled proceeding 
on the following grounds: 


1. The affidavit fails to state any fact showing 
personal bias or prejudice of said Judge against 
the affiant and, accordingly, is not legally suf- 
ficient under 28 U.S.C., Section 144. 


2. The averments relating to press reports 
constitute unsupported hearsay, repetition of 
rumor or gossip, and are not evidentiary state- 
ments of matters known to the affiant. 


3. The averment that Judge Davies has 
formed an opinion on the merits of the contro- 
versy and has prejudged the issues is insufficient 
as an unsupported legal conclusion not sustained 
by any averments of fact known to the affiant. 


4, The affidavit was not timely filed. Its aver- 
ments relate to matters stated to have occurred 
between September 3, 1957 and September 9, 
1957. The affidavit was not filed until the morn- 
ing of September 19, 1957, the day before the 
hearing and several days after the United States 
had subpoenaed numerous witnesses to testify 
at the hearing. In view of the absence of a show- 
ing of any adequate reason for such delay, the 
affidavit must be regarded as solely directed to 
accomplish delay and embarrassment to the ad- 
ministration of justice. 


UNITED STATES OF 
AMERICA, Amicus Curiae 
By Herbert Brownell, Jr. 
Attorney General 








ar ARATE Se 














By /s/ James W. Gallman 
Asst. U. S. Attorney 
Osro Cobb, U. S. Attorney 
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In Bishop v. U.S., 16 F.2d 410 (C.A. 8), where 
the affidavit of bias and prejudice was filed at 
the day of trial, the court said: 


By James W. Gallman 
Asst. U. S. Attorney 


Points and Authorities 


MEMORANDUM OF POINTS AND AU- 

‘ THORITIES IN SUPPORT OF MOTION 
i OF THE UNITED STATES, AS AMICUS 
CURIAE, TO STRIKE THE AFFIDAVIT 

OF PREJUDICE FILED ON BEHALF OF 
DEFENDANT, ORVAL E. FAUBUS, GOV- 

ERNOR OF THE STATE OF ARKANSAS 


I 
28 U. S. C. 144 provides: 


Whenever a party to any proceeding in a 
district court makes and files a timely and 
sufficient affidavit that the judge before 
whom the matter is pending has a personal 
bias or prejudice either against him or in 
favor of any adverse party, such judge shall 
proceed no further therein, but another 
judge shall be assigned to hear such pro- 
ceedings. 

The affidavit shall state the facts and the 
reasons for the belief that bias or prejudice 
exists, and shall be filed not less than ten 
days before the beginning of the term at 
which the proceeding is to be heard, or good 
cause shall be shown for failure to file it 
within such time. A party may file only one 
such affidavit in any case. It shall be ac- 
companied by a certificate of counsel of 
record stating that it is made in good faith. 
(Underscoring [italics] supplied.) 


Under the statute, neither the parties nor the 
court are permitted to give any consideration to 
the truth or falsity of the facts charged: They 


It is the intent of the statute that the affi- 
davit must be filed in time to protect the 
government from useless costs, and protect 
the court in the disarrangement of its calen- 
dar, and prevent useless delay of trials, and 
parties filing such affidavits should be held 
to strict diligence in presenting the claims of 
disqualification. There is no reason why 
this affidavit could not have been filed 
previous to the morning of trial, and at a 
time when the facts upon which it was to 
be based were fully known to defendants’ 
counsel. Of course, if the facts were not 
known until the day of trial, it would then 
be in time; but where it clearly appears 
that practically all of them were known 
long prior thereto, and within ample time 
to have filed the affidavit before the day of 
trial, a party, by waiting until the day of 
the trial, evidences that the purpose of filing 
the same is delay. The spirit of the statute 
is thereby violated, and parties should not 
be permitted to reap therefrom the advan- 
tage of delay in trial. A new means of se- 
curing continuances would result from a 
holding that such affidavits of prejudice, 
where the facts are known long before, may 
be held until the last moment before trial 
and then filed. 


Also in Bommarito v. U. S., 61 F.2d 355 (C.A. 
8), the court said that a party 


could not wait four days and until the case 
was called for trial, and then insist upon 
the judge disqualifying himself and delaying 
the trial until some other judge was avail- 
able. The court was entirely justified in 
overruling the application for that reason 
alone. 


must be assumed to be as stated. Scott v. Beams, 


are precluded from commenting upon the truth 
or falsity of the allegations of the affidavit. 

The affidavit should be stricken as not timely 
filed. The acts alleged in the affidavit as grounds 
for disqualification are all stated to have occur- ~ 








See also Hibdon v. U. S., 213 F.2d 869 (C.A. 


< T 6); Eisler v. US. 170 F.2d 273 (CA. D.C); 
ee Pe ee LCM. ho Reena WS fae. Ue. ee ae 


Bowles v. U.S., 50 F.2d 848 (C.A. 4). 


II 
The affidavit is not legally sufficient to justify 


red between September 3 and September 9, disqualification of Judge Davies under the 
1957. No valid excuse is offered for not having _ statute. This court must pass on the legal suffi- 
filed this affidavit prior to September 19, 1957. _ ciency of the affidavit. Barger v. U.S., 255 U.S. 
This is sufficient ground for striking the affidavit. 22, 36. 
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The alleged acts of bias fall into four groups: 
(1) Discussions with the United States At- 
torney and other representatives of the Depart- 
ment of Justice (Charges 1, 2, 3, 4); (2) Re- 
ceiving through the United States Attorney an 
investigation report by the Federal Bureau of 
Investigation (Charge 5); and (3) Referring 
to and extra-judicial statement by the Mayor of 
Little Rock; and (4) Requesting the Govern- 
ment to appear as amicus and file a petition 
against Governor Faubus. 


[Allegations Insufficient] 


Allegations in an affidavit of bias and preju- 
dice that a Judge conferred about the case with 
the United States Attorney or other representa- 
tives of the Department of Justice have been 
expressly held insufficient to call for disqualifi- 
cation. Scott v. Beams, 122 F.2d 777, 788 (C.A. 
10); Craven v. U.S. 22 F.2d 605 (C.A. 1). In 
the Craven case, supra, an allegation of this sort 
was called “frivolous”, and the court said: 


We are surprised that experienced counsel 
should have certified an affidavit containing 
such a charge. 


And in U.S. v. Onan, 190 F.2d 1 (C.A. 8), an 
affidavit alleging that the judge had discussed 
the case with the attorney for one side without 
the presence of opposing counsel was held in- 
sufficent. See also U.S. v. Gilbert, 29 F.Supp. 
507 (S.D. Ohio). 

The statement in the affidavit that Judge 
Davies, in ruling on the application of the de- 
fendant school board for a stay of his Order of 
September 3, 1957, referred to an extra-judicial 
statement by the Mayor of Little Rock, as merely 
an allegation that the judge failed to apply the 
rules of evidence correctly. Whether that charge 
be correct or incorrect as a matter of law, it is 
insufficient to justify disqualification. Disagree- 
ment with a judge’s rulings on questions of law 
is no basis for disqualification. Ex parte Ameri- 
can Steel Barrel Co., 230 U.S. 35; Berger v. U.S., 
255 U.S. 22. 


The remaining allegations of the affidavit are 
that Judge Davies received from the United 
States Attorney a report made by the Federal 
Bureau of Investigation and requested the At- 
torney General and the United States to appear 
in the case as amicus curiae and to file a pe- 
tition against Governor Faubus and others. 


By letter dated September 4, 1957, Judge 


Davies advised the United States Attorney as 
follows: 


I am advised this morning that this Court’s 
order directing the integration of the Little 
Rock schools under a plan submitted by 
the Little Rock School Board, which plan 
has been approved by a Judge of this court 
and by the United States Court of Appeals 
for the Eighth Circuit, has not been com- 
plied with due to alleged interference with 
the Court’s order. 


You are requested to begin at once a full, 
thorough and complete investigation to de- 
termine the responsibility for interference 
with said order, or responsibility for failure 
of compliance with said order of this Court 
heretofore made and filed, and to report 
your findings to me with the least practica- 


ble delay. 
[Requests Proper] 


These requests to the Attorney General and 
to the United States were a proper exercise of 
a federal court’s authority to call on law officers 
of the United States to serve as amici curiae. 
Universal Oil Co. v. Root Mfg. Co., 328 U.S. 575, 
581 (where amici curiae participated in hear- 
ings before a Master in Chancery). In S.E.C. v. 
United States Realty Co., 310 U.S. 434, the Se- 
curities and Exchange Commission was held 
entitled to intervene in a bankruptcy proceeding 
on a question of interpretation of a federal 
statute. In the following cases, the United States 
has appeared as amicus curiae: Brown v. Board 
of Education, 347 U.S. 483, 485; 349 U.S. 294, 
297 (the public school segregation cases); Cali- 
fornia v. Taylor, 353 U.S. 553, 554; Radovich v. 
National Football League, 352 U.S. 445, 446; 
Pennsylvania Railroad Co. v. Rychlik, 352 U.S. 
480, 481; Leslie Miller, Inc. v. Arkansas, 352 U.S. 
187; Brewer v. Hoxie School District, 238 F.2d 
91 (C.A. 8) (school segregation case). 


Accordingly, these allegations afford no basis 
for disqualifications. 


Respectfully submitted, 
UNITED STATES OF 
AMERICA, Amicus Curiae 


By Herbert Brownell, Jr. 
Attorney General 


By /s/ Osro Cobb 
United States Attorney 
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Order 


DAVIES, District Judge. 


This cause having been heard on the Motion 
of the United States, as Amicus Curiae, to Strike 
the Affidavit of Prejudice Filed on Behalf of 
Defendant, Orval E. Faubus, Governor of the 
State of Arkansas, and it appearing that said 
affidavit was not timely filed and was not legally 


sufficient as required by 28 U. S. C. 291; now 
therefore, 


IT IS HEREBY ORDERED that the Motion 
of the United States, as Amicus Curiae, to 
Strike the Affidavit of Prejudice Filed on Behalf 
of Defendant, Orval E. Faubus, Governor of 
the State of Arkansas be, and it hereby is, 
granted and that said affidavit be and it hereby 
is stricken. 

Dated September 21st, 1957. 





e 
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On September 20, 1957, the governor filed a motion to dismiss the petition filed by the 
United States on the ground that its consideration required the convening of a three-judge 


federal district court. The motion was denied. 


Motion to Dismiss 


Respondents move the court to dismiss the 
petition of the United States of America, and 
for ground of said motion state: 

The petition seeks a temporary and permanent 
injunction restraining the enforcement of a 
statute of this state by restraining the respond- 
ents, who are officers of the state, in the enforce- 
ment of said statute upon the ground of the 
unconstitutionality of such statute without the 
convening of a court of three judges, as provided 
in Sec. 2284, Title 28 USCA. 

/s/ Thomas Harper 
/s/ Kay Matthews 
/s/ Walter L. Pope 
Attorneys for 
Respondents 


Order 
DAVIES, District Judge. 


This cause having been heard on the Motion 
of Respondents Orval E. Faubus, Governor of 


the State of Arkansas, General Sherman T. 
Clinger, Adjutant General of the State of Ar- 
kansas, and Lt. Col. Marion E. Johnson, Unit 
Commander of the Arkansas National Guard, 
to dismiss the petition of the United States of 
America, as amicus curiae, filed herein, for fail- 
ure to convene a three-judge court, and it ap- 
pearing that said petition of the United States 
as amicus curiae does not seek an injunction 
restraining the enforcement of any statute of 
the State of Arkansas upon the ground of its 
unconstitutionality within the meaning of Title 
28, U. S. C. 2284; now therefore, 


IT IS HEREBY ORDERED that the Motion 
of Respondents Orval E. Faubus, Governor of 
the State of Arkansas, General Sherman T. 
Clinger, Adjutant General of the State of Ar- 
kansas, and Lt. Col. Marion E. Johnson, Unit 
Commander of the Arkansas National Guard, 
to dismiss the petition of the United States of 
America as amicus curiae, filed herein, for fail- 
ure to convene a three-judge court be, and it 
hereby is, denied. 


Dated September 21st, 1957. 





Injunction Against Governor 


On September 20, 1957, a hearing was held on the petition to restrain the governor and 
other state officials of Arkansas from interfering with the order of the court regarding the 
integration of the high school in Little Rock. Following the hearing the court found that 
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the state officials had acted in an unlawful manner to obstruct the carrying out of the court’s 
order. An injunction was issued restraining the state officials from obstructing or prevent- 
ing the attendance of Negro pupils at the high school by use of the National Guard or other 
means, or from coercing or threatening the Negro students, or from obstructing or interfer- 


ing with the carrying out of the court’s order. 


DAVIES, District Judge. 


[STATEMENT IN OPEN COURT, 
SEPTEMBER 20, 1957.] 


The court: It is very clear to this court from 
the evidence and the testimony adduced upon 
the hearing today that the plan of integration 
adopted by the Little Rock school board and 
approved by this court and the court of appeals 
from the Eighth circuit has been thwarted by 
the governor of Arkansas by the use of national 
guard troops. It is equally demonstrable from 
the testimony here today that there would have 
been no violence in carrying out the plan of 
integration, and that there has been no violence. 

The petition of the United States of America 
as amicus curiae for a preliminary injunction 
against Gov. Faubus, General Clinger and 
Colonel Johnson and all others named in the 
petition is granted; and such injunction shall 
issue without delay enjoining those respondents 
from obstructing or preventing by use of the 
national guard or otherwise attendance of Negro 
students at Little Rock high school under the 
plan of integration approved by this court and 
from otherwise obstructing or interfering with 
orders of this court in connection with the plan 
of integration. 

Findings of fact, conclusions of law and orders 
and related instruments will be prepared by the 
attorneys for the United States. 

Stand in recess. 


Opinion 
[SEPTEMBER 21, 1957.] 


This cause having been heard upon the sepa- 
rate applications of plaintiffs and of the United 
States, as amicus curiae, for a preliminary in- 
junction against defendants Orval E. Faubus, 
Governor of the State of Arkansas, Maj. General 
Sherman T. Clinger, adjutant general of the 
State of Arkansas, and Lieut. Col. Marion E. 
Johnson, unit commander of the Arkansas Na- 
tional Guard, the court makes the following 
findings of fact and conclusion of law: 


FINDINGS OF FACTS 


1. This action was brought by minor citizens 
and residents of the City of Little Rock, Ark., 
through their legal representatives, against the 
initial defendants, the Little Rock School District, 
its board of directors, and its superintendent as 
a class action seeking integration of public 
schools in the Little Rock School District. 


2. On May 20, 1954 (three days after. the 
Supreme Court’s first decision in the Public 
School Segregation Cases, Brown v. Board of 
Education, 347 U. S. 483) the Little Rock school 
board released a public statement to the effect 
that it was the board’s responsibility to comply 
with Federal constitutional requirements and 
they intended to do so when the Supreme Court 
of the United States outlined the method to be 
followed; and that during this interim period 
the Board would develop school attendance 
areas consistent with the location of white and 
colored pupils with respect to present and future 
facilities in the school district, would make the 
necessary provisions in pupil records in order 
that transition to an integrated school system 
might serve the best interests of the school dis- 
trict; and would make research studies needed 
for the implementation of a sound school pro- 
gram on an integrated basis. 


[Plan of Integration] 


3. The school board instructed superintendent, 
defendant Virgil Blossom, to prepare a plan for 
the integration of the schools in the school dis- 
trict. Such a plan was prepared and approved 
by the board on May 24, 1955. This plan is set 
forth verbatim in this court’s opinion entered in 
this case on August 27, 1956 (Aaron et al. v. 
Cooper et al., 143 F.Supp. 855, 859), and the 
statement of the plan there set forth is incorpo- 
rated herein by reference. Briefly, the plan pro- 
vided for a three-phase program of integration. 
Phase 1 begins at the senior high school level 
(grades 10-12) and is scheduled to start in the 
fall of 1957 upon the completion of a new senior 
high school building. Phase 2 begins at the 
junior high school level (grades 7-9) and would 
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start following successful integration at the 
senior high school level (estimated at two to 
three years). Phase 3 begins at the elementary 
level (grades 1-6) and would start after success- 
ful completion of phases 1 and 2, complete in- 


tegration is planned to be effected not later than 
1963. 


4, Subsequent to adoption of the plan, defend- 
ant Blossom read and explained it to approxi- 
mately 200 groups in an effort to obtain 
public acceptance of its provisions and the re- 
sulting orderly integration of the schools. By its 


plan the school board is seeking to integrate its 


schools and at the same time maintain and im- 
prove the quality of education available at these 
schools. Its objectives are to provide the best 
possible education that is economically feasible, 
to consider each child in the light of his indi- 
vidual ability and achievement, to provide nec- 
essary flexibility in the school curriculum from 
one attendance area to another, to select, pro- 
cure, and train an adequate school staff, to pro- 
vide the opportunity for children to attend school 
in the attendance area where they reside, to at- 
tempt to provide information necessary for 
public understanding, acceptance, and support, 
and to provide a “teachable” group of children 
for each teacher. 


[Four High Schools] 


5. At the present time, there are four senior 
high schools in the school district. Central High 
School has been an all-white high school and 
accommodates approximately 2,000 students. 
Technical High School has been an all-white 
school and will accommodate approximately 250 
students. Horace Mann High School has been 
an all-Negro school and will accommodate 925 
students. Construction of the Hall High School, 
which accommodates 925 students, has recently 
been completed and it is in operation this current 
term. 


6. In accordance with its plan, the school 
board has reorganized its attendance areas. 
Under the plan Technical High School will re- 
main a city-wide school for all students, but 
Central, Horace Mann and Hall High School 
will each have separate attendance areas. There 
are two Negro students at the senior high school 
level residing in the Hall High School attendance 
area, and there are numbers of Negro and white 
students residing in the Central and Horace 
Mann High School attendance areas. 


7. In preparing for integration, the school 
authorities have established attendance areas, 
studied the aptitudes of the children, started an 
in-service program for staff members, a program 
of information to members of the community, 
and other appropriate steps. 


8. As stated in the plan, the school board is 
prepared to start integration in the fall of 1957 
at the high school level. Its reason for starting 
at that level is that fewer students, teachers, 
buildings, etc., will be involved and the school 
authorities hope to be able to learn by experience 
and to be better able to enter the next phase 
of the plan. 


[Board in Good Faith] 


9. The defendant school authorities have 
worked diligently in a good faith effort to pre- 
pare and to effectuate a plan of integration that 
will be to the best interest of all parties and to 
the public. Superintendent Blossom is a highly 
qualified and experienced school administrator 
and has given much thought and study to the 
many problems relating to integration. He has 
had the cooperation of the school board in his 
efforts to achieve integration without lowering 


the quality of education offered to all the school 
children. 


10. On August 28, 1956, this court, after a full 
trial, entered its decree and judgment approving 
the plan of school integration adopted by the 
school district on May 24, 1955, and ordering 
that jurisdiction of this case be retained for the 
purpose of entering such other and further 
orders as might be necessary to obtain the effec- 
tuation of the plan. On April 26, 1957, that 
decree and judgment were affirmed by the 
United States Court of Appeals for the Eighth 
Circuit (243 F.2d 361). 


[Peaceful Interracial Relations] 


11. The City of Little Rock has a long history 
of peaceful and amicable relations between the 
white and Negro races. Approximately 20 per 
cent of the population is colored. The Negroes 
reside in scattered sections of the city, and some 
neighborhoods are composed of both white and 
colored residents. For at least twenty-five years 
there has been no reported incident of violence 
arising from racial tension, either between adults 
or between children of school age. In January 
1956, the city public transportation system 
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abolished the previously existing arrangement of 
seating whites and Negroes in separate sections 
of the buses. No incident of violence as a result 
of this change has come to the attention of the 
city authorities. 


[Preferences Studied] 


12. In preparation for the carrying out of the 
school plan at the senior high school level at the 
opening of the fall term, 1957, the superintend- 
ent and the principals of the senior high schools 
arranged for colored students who reside in 
the Central High School attendance area to elect 
whether or not they desired to attend that 
school. Approximately forty to fifty such students 
elected to attend that school. Their records 
were carefully studied by the school authorities. 
They approved the applications of thirteen of 
these colored students on the basis of their 
scholastic ability, their general deportment, their 
character and their health, determining that 
these thirteen students were particularly well 
suited to make the adjustment involved in their 
attending a school theretofore composed solely 
of white children. The superintendent and the 
high school principals held several meetings 
with these students and their parents to prepare 
them for the adjustments necessary to their at- 
tending Central High School. 

All steps necessary to the transfer of these 
students and their enrollment in Central High 
School were completed before the opening of the 
fall term, 1957. Four of these thirteen colored 
students chose not to transfer to Central High 
School. Consequently, the carrying out of the 
school plan for this term involved the placing 
of only nine colored students in a student body 
of approximately 2,000. The faculty and the 
white student body at Central High School were 
prepared to accept the 9 colored children as 
fellow students. 


[National Guard Called Out] 


13. On the evening of September 2, 1957, the 
Governor of Arkansas and the Adjutant General 
of Arkansas, who is the commanding officer of 
the Arkansas National Guard (acting under 
orders issued to him by the Governor), stationed 
units of the Arkansas National Guard at the 
Little Rock Central High School. Those guards- 
men were under the command of Lieut. Col. 
Marion E. Johnson. On September 2, 1957, the 
Governor of Arkansas issued to the Adjutant 


General an order directing him to place off- 
limits to white students those schools for colored 
students and to place off-limits to colored stu- 
dents those schools theretofore operated and 
recently set up for white students; and that this 
order was to remain in effect until the demobili- 
zation of the guard or until further orders. This 
order was in effect at the time of the hearing 
in this case on September 20, 1957. 


[No Prior Violence] 
14. Up to this time, no crowds had 
gathered about Central High School and 


no acts of violence or threats of violence 
in connection with the carrying out of the 
plan had occurred. Never the less, out of an 
abundance of caution, the school authorities had 
frequently conferred with the Mayor and Chief 
of Police of Little Rock about taking appropriate 
steps by the Little Rock Police to prevent any 
possible disturbances or acts of violence in con- 
nection with the attendance of the nine colored 
students at Central High School. The Mayor 
considered that the Little Rock Police Force 
could adequately cope with any incidents which 
might arise at the opening of school. The Mayor, 
the Chief of Police, and the school authorities 
made no request to the Governor or any repre- 
sentative of his for state assistance in maintain- 
ing peace and order at Central High School. 
Neither the Governor nor any other official of the 
State Government consulted with the Little Rock 
authorities about whether the Little Rock Police 
were prepared to cope with any incidents which 
might arise at the school, about any need for 
state assistance in maintaining peace and order, 
or about stationing the Arkansas National Guard 
at Central High School. 


[Negroes Refused Admission] 


15. The fall term at Central High School be- 
gan on September 3, but none of the nine eligible 
colored students appeared at the school that day 
because they had been advised not to do so 
since the National Guard was stationed at the 
school. On the evening of September 3, how- 
ever, these students were advised by school of- 
ficials to attend Central High School the next 
morning. 


16. On the morning of September 4, 1957, the 
units of the National Guard at the Central High 
School, acting pursuant to the Governor’s order. 
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stood shoulder-to-shoulder at the school grounds 
and thereby forcibly prevented the nine Negro 
students, who were eligible under the School 
Board’s plan to attend that school, from entering 
the school grounds. At that time, a crowd of 
spectators congregated across the street from the 
school grounds. No acts of violence were com- 
mitted or threatened by the crowd, although 
some of them made rude and disparaging re- 
marks about the colored students. The guards- 
men made no effort to disperse the crowd or 
to assist and protect the colored students in their 
efforts to enter the school. They did not prevent 


any white students from entering the school. - 


The evidence indicates that the Arkansas Na- 
tional Guard, which is composed of 10,500 men, 
could have maintained peace and order without 
preventing the eligible colored students from at- 
tending Central High School. 


17. On September 3, 1957, the court, upon con- 
sideration of a petition for instruction filed in 
this cause on that date by the defendant school 
authorities, ordered that they integrate, in ac- 
cordance with their plan approved by the court, 
the senior high school grades in the school dis- 
trict forthwith. On September 7, 1957, the court 
denied the application of the School District for 
a stay of the court’s order of September 3. 


[Obstruction By State Officials] 


18. Since September 2, and up to the time of 
the hearing in this court on September 20, 1957, 
the units of the Arkansas National Guard have 
remained at Central High School and have con- 
tinued to prevent eligible Negro students from 
attending the school, pursuant to the order issued 
to them by the Governor of Arkansas through the 
Adjutant General of Arkansas. The acts of 
Governor Faubus, General Clinger, and Lieu- 
tenant Colonel Johnson in preventing, by means 
of the Arkansas National Guard, eligible Negro 
students from attending Central High School di- 
rectly obstruct and interfere with the carrying 
out and effectuation of this court’s orders of 
August 28, 1956, and September 3, 1957, con- 
trary to the due and proper administration of 
justice. 


19. The minor plaintiffs and the other Negro 
students who are eligible under the school dis- 
trict’s plan to attend Central High School have 
suffered immediate and irreparable injury from 
said acts of Governor Faubus, General Clinger, 
and Lieutenant Colonel Johnson, in that the 


colored students were forcibly deprived of their 
right to attend Central High School in accord- 
ance with the school board’s plan, this court’s 
orders of August 28, 1956, and September 3, 
1957, and the Federal Constitution. The minor 
plaintiffs and other eligible Negro students on 
whose behalf this suit is brought have no ade- 
quate legal remedy and are entitled to a pre- 
liminary injunction against Governor Faubus, 
General Clinger and Lieutenant Colonel Johnson 
restraining them from obstructing or preventing, 
by means of the Arkansas National Guard or 
otherwise, eligible Negro students from attend- 
ing Central High School, from threatening or 
coercing said students not to attend said school, 
from otherwise obstructing or interfering in any 
way with the carrying out and effectuation of 
this court’s orders of August 28, 1956, and Sep- 
tember 3, 1957, and from otherwise obstructing 
or interfering with the Constitutional right of 
said Negro students to attend said school. 


20. Such injunction is necessary to order to 
protect and preserve the judicial process of the 
court, to maintain the due and proper admini- 
stration of justice, and to protect the Constitu- 
tional rights of the minor plaintiffs and other 
eligible Negro students on whose behalf this 
suit is brought. 


CONCLUSIONS OF LAW 


1. This court has jurisdiction of the subject 
matter of this action and of the parties. 


2. The Governor of Arkansas, as chief execu- 
tive and commander in chief of its military 
forces, has a vital interest in the maintenance 
of law and order and broad discretionary powers 
to suppress insurrection and to preserve the 
peace. Article VI, Section 4, of the Constitu- 
tion of the State expressly provides that: 


“The Governor shall be commander-in- 
chief of the military and naval forces of 
the state, and may call out such forces to 
execute the laws, suppress insurrections, 
repel invasions or preserve the public 
peace.” 


_ Section 5 provides that: 


“It shall be the duty of the Governor to 
see that the laws are faithfully executed.” 


As the chief executive of the state, he is ap- 
propriately vested with the discretion to de- 
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termine whether an exigency requiring military 
state aid for that purpose has arisen. 


[Use of Troups Illegal} 


3. The Governor does not, however, have law- 
ful authority to use the National Guard to de- 
prive the eligible colored students from exer- 
cising their right to attend Central High School, 
which right is guaranteed by the Federal Con- 
stitution, the school district plan of integration 
and the court’s orders entered in this cause. If 
it be assumed that the Governor was entitled to 
bring military force to the aid of civil authority, 
the proper use of that power in this instance was 
to maintain the Federal Court in the exercise 
of its jurisdiction, to aid in making its process 
effective and not to nullify it, to remove, and not 
to create, obstructions to the exercise by the 
Negro children of their rights as judicially de- 
clared. 


4, This action is not a suit against the State 
of Arkansas. It does not seek to invalidate any 
provision of Arkansas statute or of the Arkansas 
Constitution. It merely seeks to enjoin the Gov- 
ernor and other officials of the state from com- 
mitting acts beyond their lawful authority and 
contrary to the Federal Constitution. 


[Acts of Governor Illegal] 


5. The acts of defendants Gov. Orval E. 
Faubus, Governor of the State of Arkansas, 
General Sherman T. Clinger, Adjutant General 
of Arkansas, and Lieut. Col. Marion E. Johnson, 
Unit Commander of the Arkansas National 
Guard, in forcibly preventing colored students, 
who are eligible under the school board’s plan 
to attend Central High School, from doing so 
are beyond their lawful authority. Said acts 
unlawfully obstruct and interfere with the carry- 
ing out and effectuation of the court’s orders of 
August 28, 1956, and September 3, 1957, con- 
trary to the due and proper administration of 
justice; and they violate the Constitutional rights 
of said colored children. 


6. An injunction against said Governor Faubus, 
General Clinger and Lieutenant Colonel John- 
son is necessary in order to protect and preserve 
judicial process of the court, to maintain the 
due and proper administration of justice and to 
protect the constitutional rights of the minor 
plaintiffs and other eligible Negro students on 
whose behalf this suit is brought. 

Dated this twenty-first day of September, 1957. 


Injunction 


This cause having been heard upon separate 
applications of the United States, as amicus 
curiae, and of the plaintiffs for a preliminary 
injunction, and it appearing that: 


1, Certain Negro students have been accepted 
for admission to the Little Rock Central High 
School and are eligible to attend classes there 
in accordance with a plan for gradual school 
integration, adopted by the Little Rock School 
District on May 24, 1955, and applicable at the 
senior high school level upon the opening of the 
school term in the fall of 1957; this court, by 
decree and judgment of August 28, 1956, ap- 
proved said plan of gradual school integration 
and its decree was affirmed by the United States 
Court of Appeals for the Eighth Circuit; and 
this court on September 3, 1957, ordered the 
members of the Little Rock School Board and 
the Superintendent of the Little Rock Public 
Schools to comply forthwith with the plan of 
school integration approved by this court’s de- 
cree of August 28, 1956, as to senior high school 
classes in the Little Rock School District. 


2. The foregoing orders of this court con- 
firmed and enforced the constitutional right of 
the Negro children involved to attend the Little 
Rock Central High School. 


3. On September 2, 1957, upon orders of de- 
fendant Orval E. Faubus, Governor of the State 
of Arkansas, and in conformity therewith de- 
fendant Gen. Sherman T. Clinger, Adjutant Gen- 
eral of the State of Arkansas, and defendant 
Lieut. Col. Marion E. Johnson, of the Arkansas 
National Guard, stationed members of the 
Arkansas National Guard at the Little Rock Cen- 
tral High School and said defendant Governor 
Faubus ordered that the Arkansas National 
Guard prevent and restrain by force the Negro 
students, eligible to attend classes in said high 
school under the plan of school integration re- 
ferred to above, from entering the school and 
attending classes, and since September 2, 1957, 
defendants Governor Faubus, General Clinger 
and Lieutenant Colonel Johnson have prevented 
said Negro students from attending such school 
by the armed force of the Arkansas National 
Guard. 


4. The use of the Arkansas National Guard to 
deny access to the school by the Negro children 
upon the orders of the defendant Governor 
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Faubus obstructs and interferes with the carry- 
ing out and effectuation of this court’s orders of 
August 28, 1956, and September 3, 1957, contrary 
to the due and proper administration of justice. 


5. Although the use of the armed force of 
the State of Arkansas to deny access to the school 
of Negro children has been declared by Gov- 
ernor Faubus to be required to preserve peace 
and order, such use of the Arkansas National 
Guard was and is unlawful, and in violation of 
the rights of the Negro children under the 
Fourteenth Amendment as determined by this 
court. 


6. An injunction is necessary in order to pro- 
tect and preserve the judicial process of this 
court, to maintain the due and proper administra- 
tion of justice and to protect the rights guaran- 
teed by the Constitution to the Negro children 
involved, now, therefore: 


[Decree] 


It is hereby ordered and decreed that defend- 
ant Orval E. Faubus, Governor of the State of 
Arkansas, Gen. Sherman T. Clinger, Adjutant 
General of the State of Arkansas, and Lieut. Col. 
Marion E. Johnson of the Arkansas National 


Guard, their officers, agents, servants, employes, 
attorneys, all persons subject to their joint or 
several orders and directions, and all persons in 
active concert, participation or privity with them, 
be and they are hereby enjoined and restrained 
from hereafter (a) obstructing or preventing, by 
means of the Arkansas National Guard, or other- 
wise, Negro students, eligible under said plan 
of school integration to attend the Little Rock 
Central High School, from attending said school 
or (b) from threatening or coercing said stu- 
dents not to attend said school or (c) from ob- 
structing or interfering in any way with the 
carrying out and effectuation of his court’s orders 
of August 28, 1956, and September 3, 1957, in 
this cause, or (d) from otherwise obstructing 
or interfering with the constitutional right of said 
Negro children to attend said school. 

Provided that this order shall not be deemed 
to prevent Orval E. Faubus, as Governor of the 
State of Arkansas, from taking any and all action 
he may deem necessary or desirable for the 
preservation of peace and order, by means of 
the Arkansas National Guard, or otherwise, 
which does not hinder or interfere with the 
right of eligible Negro students to attend the 
Little Rock Central High School. 


September 20th, 1957. 





President's Action 


In response to the above injunction of the court not to use the National Guard to prevent 
the attendance of Negro pupils at the Little Rock, Arkansas, high school, the governor of 
Arkansas withdrew the National Guard troops entirely from the school. On September 23, 
1957, disorders occurred at the school. On that date the President of the United States issued 


the following proclamation: 


Proclamation 3204 
[22 F. R. 7628] 


OBSTRUCTION OF JUSTICE IN THE 
STATE OF ARKANSAS 


By the President of The United States of 
America 
A PROCLAMATION 


WHEREAS certain persons in the State of 
Arkansas, individually and in unlawful as- 


semblages, combinations, and conspiracies, have 
wilfully obstructed the enforcement of orders 
of the United States District Court for the East- 
ern District of Arkansas with respect to matters 
relating to enrollment and attendance at public 
schools, particularly at Central High School, 
located in Little Rock School District, Little 


"Rock, Arkansas; and 


WHEREAS such wilful obstruction of justice 
hinders the execution of the laws of that State 
and of the United States, and makes it impracti- 
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cable to enforce such laws by the ordinary course 
of judicial proceedings; and 


WHEREAS such obstruction of justice con- 
stitutes a denial of the equal protection of the 
laws secured by the Constitution of the United 
States and impedes the course of justice under 
those laws: 


NOW, THEREFORE, I, DWIGHT D. EISEN- 
HOWER, President of the United States, under 
and by virtue of the authority vested in me by 
the Constitution and statutes of the United 
States, including Chapter 15 of Title 10 of the 
United States Code, particularly sections 332, 333 
and 334 thereof, do command all persons en- 


gaged in such obstruction of justice to cease 
and desist therefrom, and to disperse forthwith. 


IN WITNESS WHEREOF, I have hereunto 
set my hand and caused the Seal of the United 
States of America to be affixed. 


DONE at the City of Newport, Rhode Island 
this twenty-third day of September in the year 
of our Lord Nineteen hundred and fifty-seven 
and of the Independence of the United States of 
America the one hundred and eighty-second. 


Dwicnt D. EIsENHOWER 


By the President: 
JouN Foster DULLEs, 
Secretary of State. 





Following the issuance of the above proclamation, the President of the United States issued 
an executive order directing the use of armed forces of the United States to enforce the 
proclamation. After reciting the above proclamation, the executive order provides: 


Executive Order 10730 
22 F. R. 7628] 


Providing Assistance for the Removal of an Ob- 
struction of Justice Within the State of 
Arkansas 


WHEREAS on September 23, 1957, I issued 
Proclamation No. 3204 reading in part as fol- 
lows: 


“WHEREAS certain persons in the State of 
Arkansas, individually and in unlawful assem- 
blages, combinations, and conspiracies, have will- 
fully obstructed the enforcement of orders of the 
United States District Court for the Eastern 
District of Arkansas with respect to matters re- 
lating to enrollment and attendance at public 
schools, particularly at Central High School, lo- 
cated in Little Rock School District, Little Rock, 
Arkansas; and 


“WHEREAS such wilful obstruction of justice 
hinders the execution of the laws of that State 
and of the United States, and makes it imprac- 
ticable to enforce such laws by the ordinary 
course of judicial proceedings; and 


“WHEREAS such obstruction of justice con- 
stitutes a denial of the equal protection of the 
laws secured by the Constitution of the United 


States and impedes the course of justice under 
those laws: 


“NOW, THEREFORE, I, DWIGHT D. 
EISENHOWER, President of the United States, 
under and by virtue of the authority vested in 
me by the Constitution and Statutes of the 
United States, including Chapter 15 of Title 10 
of the United States Code, particularly sections 
332, 333 and 334 thereof, do command all per- 
sons engaged in such obstruction of justice to 
cease and desist therefrom, and to disperse 
forthwith;” and 


WHEREAS the command contained in that 
Proclamation has not been obeyed and wilful 
obstruction of enforcement of said court orders 
still exists and threatens to continue: 


NOW, THEREFORE, by virtue of the au- 
thority vested in me by the Constitution and 
Statutes of the United States, including Chapter 
15 of Title 10, particularly sections 332, 333 and 
334 thereof, and section 301 of Title 3 of the 
United States Code, it is hereby ordered as fol- 
lows: 


Section 1. I hereby authorize and direct 
the Secretary of Defense to order into the active 
military service of the United States as he may 
deem appropriate to carry out the purposes of 
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this Order, any or all of the units of the National 
Guard of the United States and of the Air Na- 
tional Guard of the United States within the 
State of Arkansas to serve in the active military 
service of the United States for an indefinite 
period and until relieved by appropriate orders. 


Sec. 2. The Secretary of Defense is authorized 
and directed to take all appropriate steps to en- 
force any orders of the United States District 
Court for the Eastern District of Arkansas for 
the removal of obstruction of justice in the State 
of Arkansas with respect to matters relating to 
enrollment and attendance at public schools in 


the Little Rock School District, Little Rock, Ar- 


kansas. In carrying out the provisions of this 
section, the Secretary of Defense is authorized 
to use the units, and members thereof, ordered 
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into the active military service of the United 
States pursuant to Section 1 of this Order. 


Sec. 3. In furtherance of the enforcement of 
the aforementioned orders of the United States 
District Court for the Eastern District of Ar- 
kansas, the Secretary of Defense is authorized 
to use such of the armed forces of the United 
States as he may deem necessary. 


Sec. 4. The Secretary of Defense is authorized 
to delegate to the Secretary of the Army or the 
Secretary of the Air Force, or both, any of the 
authority conferred upon him by this Order. 


Dwicut D. EIsENHOWER 


THE WuireE Howse, 
September 24, 1957. 





ee 


Pursuant to the above Executive Order, the Secretary of Defense issued the following order on 


September 24, 1957: 


I, Charles E. Wilson, Secretary of Defense of 
the United States of America, by virtue of the di- 
rection to me from the President of the United 
States under executive order dated 24 Septem- 
ber 1957, entitled “Providing Assistance for the 
removal of an Obstruction of Justice Within the 
State of Arkansas,” hereby call into the Federal 
service all of the units and the members thereof 
of the Army National Guard and the Air Na- 
tional Guard of the state of Arkansas, to serve 
in the active military service of the United States 
for an indefinite period and until relieved by 
appropriate orders. 

I order the members of such National Guard 
units to hold themselves in readiness for 


further orders as to the time and date of report- 
ing to active duty by the Secretary of the Army 
acting for me. 

Copies hereof shall be furnished forthwith to 
the Governor of Arkansas and to the command- 
ing officers of the Army National Guard and 
the Air National Guard in the state of Arkansas. 

I further direct that the Secretary of the Army 
take such action as he deems necessary to im- 
plement such executive order and this order, 
and I hereby vest in the Secretary of the Army 
the right to exercise any and all of the authority 
conferred upon me by sections 2 and 3 of the 
above mentioned executive order, as of 24 Sep- 
tember, 1957. 





EDUCATION 


Public Schools—Arkansas 


Thomas Leroy BANKS et al. v. J. J. IZZARD, as President, etc., Board of Trustees, Van Buren 


Independent School District, et al. 


United States District Court, Western District, Arkansas, Civ. No. 1236. 


SUMMARY: Negro school children in Van Buren, Arkansas, had brought suit in federal dis- 
trict court in that state seeking admission to public schools without regard to race or color. 
The defendants, officials of the Van Buren public schools, filed a motion for a continuance. 
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After hearing on that motion, the court filed an interlocutory order requiring the school of- 
ficials to make a “prompt and reasonable start” toward desegregation of the schools and to 
report to the court the progress made. 1 Race Rel L. Rep. 299. On August 20, 1956, the 
school board made a report in which it set forth a plan of integration to commence with the 
high school and to integrate one additional grade a year in inverse order. 1 Race Rel. L. Rep. 
860. On August 8, 1957, the school board filed a further progress report indicating that the 
start of integration would be made with the September, 1957, school term in the high school. 


The report follows: 


PROGRESS REPORT 
OF INTEGRATION 


On January 18, 1956, the Court entered an 
order in this case ordering and directing that 
the defendants and their successors in office 
should make a prompt and reasonable start to- 
ward effectuating the transition to a racially 
non-discriminatory school system as required by 
the ruling of the Supreme Court of the United 
States by its order of May 17, 1954, and order- 
ing and directing that the defendants and 
their successors in office report to the Court not 
later than August 15, 1956, the progress that 
had been made and the plans to effectuate such 
transition from the present system to a racially 
non-discriminatory school system. Thereafter 
on August 8, 1956, upon the request of the de- 
fendants, the court by its order granted an ad- 
ditional five days time in which to file the 
report of progress and plans as theretofore di- 
rected. 

Pursuant to the order and direction of this 
court and on August 20, 1956, defendants filed 
a progress report and pian of integration in 
which there was outlined the problems atten- 
dant upon complying with the directions to ef- 
fectuate such transition. The defendants, after 
due consideration and study of the problem, 
proposed as the most feasible method of com- 
plying with the court’s order to accomplish in- 
tegration, first enrolling children in the ninth, 
tenth, eleventh and twelfth grades on a racially 
non-discriminatory basis, and in the succeeding 
year commence the integration of the remainder 
of the grades, beginning with the eighth grade, 
and in inverse order integrating one grade each 
year, thus accomplishing full integration within 
a period of nine years from the inception of 
the plan. It was proposed in the plan that inte- 
gration should commence after the completion 


of the new junior high school building which at 
that time was in process of construction. 

The defendants, for their progress report of 
their compliance with the court’s orders and di- 
rections, state that the junior high school build- 
ing will be completed by the commencement of 
the September, 1957, school term and that pur- 
suant to the court’s directions and the plan of 
integration heretofore filed, said plan will be 
implemented at that time by enrollment of 
students in the ninth, tenth, eleventh and twelfth 
grades of the Defendant District on a racially 
non-discriminatory basis. 

That heretofore the Defendant District has 
operated a bus for the transportation of its Ne- 
gro students in these grades to the Lincoln High 
School in Fort Smith for instruction in that 
school under an arrangement between the spe- 
cial school district of Fort Smith and the De- 
fendant District. This arrangement will be con- 
tinued for the benefit of any of said students in 
said grades who should voluntarily choose to 
continue attendance at said Lincoln High 
School, such arrangement, however, being on a 
purely voluntary basis. 

WHEREFORE, these defendants pray that 
this progress report be accepted. 


J. J. IZZARD, et al., as Trustees of VAN BUREN 
INDEPENDENT SCHOOL DISTRICT, EV- 
ERETT KELLEY, SUPERINTENDENT, AND 
VAN BUREN INDEPENDENT SCHOOL DIS- 
TRICT 


By J. J. Izzard, 

President 
Everett Kelley 

Secretary 


Ralph W. Robinson 
Bruce H. Shaw, 
Attorneys for Defendants 
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EDUCATION 
Public Schools—North Carolina 


IN RE: APPLICATIONS FOR REASSIGNMENT; Josephine Ophelia Boyd from Dudley High 
School to Senior High School; etc. (Notice of Appeal and Petitions) 


Superior Court, Guilford County, North Carolina, September 4, 1957, Appeal Docket No. 3223, Trial 
Docket No. 1626. 


SUMMARY: On July 23, 1957, the Greensboro, North Carolina, Board of Education had, 
pursuant to the North Carolina “Pupil Placement Act” (1 Race Rel. L. Rep. 240, 939), 
granted applications for reassignment to six Negro pupils to previously “white” schools. 
Thereafter three citizens of Guilford County filed in the superior court “on their own behalf 
and on the behalf of all other parents and taxpayers similarly situated” an action in the 
nature of an appeal from the action of the board in reassigning the Negro pupils. Later 
individual petitions for restraining orders were filed by the same parties seeking to prevent 
the reassignment of the pupils. After a hearing the court dismissed the appeal and denied 
the petitions. The court stated that the plaintiffs had no standing under the Pupil Placement 
Act to bring an appeal and that there was a misjoinder of parties because the act requires the 
application of each pupil to be acted on individually. (See Joyner v. McDowell County Board 
of Education, 92 S.E.2d 795, 1 Race Rel. L. Rep. 646 [N. C., 1956].) The court further held 
that there was no showing that the board had acted arbitrarily, in bad faith or beyond its 
authority in granting the reassignments. 


Brenda K. Florence from Bluford School to 
Gillespie Elementary School 
Jimmie B. Florence from Bluford School to 
Gillespie Elementary School; 


PREYER, J. 


THIS MATTER COMING ON FOR HEAR- 
ING at 10:00 A. M. on 29 August 1957 before 
His Honor L. Richardson Preyer, Resident Judge 


of the Eighteenth Judicial District, at the Court- (2.) That thereafter, on 2 August 1957, J. E. 


house in Greensboro, North Carolina, the ap- 
pellants and petitioners herein being represented 
at the hearing by J. J. Shields, Esquire, and The 
Greensboro City Board of Education being rep- 
resented by Robert F. Moseley, Esquire, and 
Welch Jordan, Esquire, and it appearing to the 
Court that in this matter there have been pro- 
ceedings as follows: 


(1.) On 23 July 1957, at a public meeting of 
The Greensboro City Board of Education, the 
Board voted to grant the applications for reas- 
signment which had been previously filed with 
the Board by the parent or parents of six pupils 
of the public schools in the Greensboro school 
district, as follows: 


Josephine Ophelia Boyd from Dudley High 
School to Senior High School 

Harold McDuffie Davis from Lincoln Junior 
High School to Gillespie Junior High School 
Elijah H. Herring, Jr., from Lincoln Junior 
High School to Gillespie Junior High School 
Russell Herring from Lincoln Junior High 
School to Gillespie Junior High School 


Turner, Jr., James A. Strunks and James W. Cud- 
worth, acting through their attorney, and “on 
their own behalf and on the behalf of all other 
parents and taxpayers similarly situated” filed in 
the Superior Court of Guilford County a docu- 
ment captioned in the manner shown in the 
first paragraph of the caption of this judgment 
and entitled “Appeal Entry” in which said per- 
sons stated that appeal was taken from the or- 
der or orders of The Greensboro City Board of 
Education entered on 23 July 1957 reassigning 
said children, the appeal being taken under the 
provisions of Section 115-179 of the General 
Statutes of North Carolina; 


(3.) That a notice of said appeal was served 
by the Sheriff of Guilford County upon the 
Secretary of The Greensboro City Board of Edu- 
cation on 2 August 1957, together with a copy of 
said “Appeal Entry”, and, thereafter, said notice 
was received by the Clerk of the Superior Court 


-of Guilford County from the Sheriff of Guilford 


County on 6 August 1957; 


(4.) That on 22 August 1957 six separate veri- 
fied petitions for restraining orders, captioned, 
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respectively, as shown in the last six para- 
graphs of the caption hereof, were filed with the 
Clerk of the Superior Court of Guilford County, 
in each of which petitions it was prayed that 
the order of reassignment made by The Greens- 
boro City Board of Education on 23 July 1957 
referred to in each petition be set aside and 
each pupil ordered enrolled in the public school 
to which he or she was originally assigned, that 
a temporary restraining order issue enjoining 
The Greensboro City Board of Education from 
reassigning each of said pupils, and that The 
Greensboro City Board of Education be perma- 
nently restrained from reassigning or enrolling 
each of said pupils in the schools to which they 
had been reassigned by the orders of 23 July 
1957; 


(5.) That upon each of said petitions the un- 
dersigned Resident Judge of the Eighteenth 
Judicial District on 22 August 1957 issued an 
order directing The Greensboro City Board of 
Education to appear at the Courthouse in 
Greensboro, North Carolina, at 10:00 A. M. on 
29 August 1957 and show cause, if any there be, 
why the injunction prayed by the petition should 
not be granted until the final determination of 
this action, and directing that a copy of each 
order and each petition be served upon The 
Greensboro City Board of Education; 


(6.) That on 22 August 1957 each of said six 
orders was duly served by the Sheriff of Guil- 
ford County upon the Secretary of The Greens- 
boro City Board of Education by leaving with 
him a copy of each and a copy of each petition; 


(7.) That on 27 August 1957 The Greensboro 
City Board of Education, through its attorneys, 
filed with the Clerk of the Superior Court the 
original and a copy of a motion to dismiss the 
appeal of J. E. Turner, Jr., James A. Strunks 
and James W. Cudworth upon the grounds as- 
signed in the written motion; and 


(8.) That on 28 August 1957 The Greensboro 
City Board of Education, through its attorneys, 
filed with the Clerk of the Superior Court of 
Guilford County an answer to each of said six 
petitions, all of said answers being duly veri- 
fied by the Chairman of The Greensboro City 
Board of Education. 


[Pleadings Made] 


At the opening of the hearing of this matter, 
the attorney for the appellants and petitioners 


and the attorneys for The Greensboro City 
Board of Education announced that they were 
ready to proceed; and the attorney for the ap- 
pellants and petitioners moved that the Court 
not now consider the motion to dismiss the ap- 
peal which had been filed by the attorneys for 
The Greensboro City Board of Education on 27 
August 1957, which motion was overruled by the 
Court, and the attorneys for The Greensboro 
City Board of Education demurred ore tenus to 
the entire proceeding upon the grounds that 
the Court has no jurisdiction of the appeal for 
the same reasons and upon the same grounds 
assigned in the motion to dismiss the appeal and 
also demurred ore tenus to each of the petitions 
upon the grounds that each and all of them 
failed to state facts upon which any of the relief 
sought by the petitioners could be granted. By 
consent of the attorneys for the petitioners and 
The Greensboro City Board of Education all six 
of the petitions and the answers thereto were 
consolidated for the purpose of this hearing. 

The Court examined and considered the ap- 
peal entry, notice of appeal, the six petitions 
and the answers thereto, which petitions and 
answers were received and treated by the Court 
as affidavits of the parties for the purposes of 
hearing and determining the matters before the 
Court, and the Court heard and considered the 
arguments of the attorney for the petitioners and 
the attorneys for The Greensboro City Board of 
Education upon the petitions for restraining or- 
ders pendente lite, the motion of The Greens- 
boro City Board of Education to dismiss the 
appeal of J. E. Turner, Jr., James A. Strunks 
and James W. Cudworth, and the demurrers 
ore tenus of The Greensboro City Board of Edu- 
cation to the entire proceeding and to each and 
all of the petitions. 


At the conclusion of the Court’s consideration 
of the documents hereinabove referred to and 
the arguments of counsel for the parties, the 
Court is of the opinion and finds that the peti- 
tioners are not entitled to the entry of the re- 
straining orders pendente lite as prayed in the 
six petitions for the following reasons: 


1. There is no showing that the Pupil En- 
rollment Act (G. S. 115-176 through G. S. 
115-179, as amended) is unconstitutional, 
and Chief Judge John J. Parker of the Court 
of Appeals for the Fourth Circuit, in the 
Court’s opinion in Carson v. Warlick, 238 F. 
2d 724, said that the Act is not unconstitu- 




















tional upon its face. There is no allegation 
and no showing that The Greensboro City 
Board of Education exceeded the authority 
conferred upon it by the Act, or that it 
abused its authority, or that it acted arbi- 
trarily or in bad faith, just as there is no 
showing, or any attempt to show, that the 
petitioners have acted in any way but in 
good faith. The legislative purpose and in- 
tent of the Pupil Enrollment Act was, as the 
Act says, to give county and city boards of 
education full and complete authority in the 
matter of assignment of children to the pub- 
lic schools. The Greensboro City Board of 
Education acted after long and careful con- 
sideration and with the intent and purpose 
of acting in such manner as to uphold the 
constitutionality of the Pupil Enrollment 
Act, and it acted in full compliance with all 
of the applicable provisions of the Act. 
There is, therefore, no probable cause for 
supposing that the petitioners would be able 
to maintain their primary equity. 


2. The only persons who may appeal to 
the Superior Court under the Pupil Enroll- 
ment Act are persons whose application for 
assignment to a particular school has been 
denied by the Board of Education. No legal 
rights of any of the petitioners or appellants 
have been injuriously affected by the action 
of the Board of Education in making the 
reassignments of the pupils complained of, 
and none of the petitioners or appellants is 
a “person aggrieved” within the meaning of 
that term as used in the Pupil Enrollment 
Act. 


3. As Chief Judge Parker said in the Car- 
son v. Warlick case, and as the North Caro- 
lina Supreme Court said in Joyner v. 
McDowell County Board of Education, 244 
N. C. 164, the rights given by the Pupil 
Enrollment Act and the rights to be en- 
forced by the courts under that Act are the 
rights of individuals and not those of a class 
or group. The appeal of the appellants is a 
class appeal constituting a class action, and 
there is a misjoinder of both parties and 
causes of action. 


COURTS 


Upon consideration of the notice of appeal _ 1957, as of 29 August 1957. 
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and the.appeal entry, the motion of The Greens- 
boro City Board of Education to dismiss the 
appeal, and the demurrers ore tenus lodged by 
the attorneys for The Greensboro City Board of 
Education, and after consideration of the argu- 
ments of counsel upon said matters, the Court 
is of the opinion and finds that the motion to 
dismiss the appeal should be granted and the 
demurrers ore tenus should be sustained for the 
following reasons: 


1. None of the petitioners is a “person ag- 
grieved” within the meaning of the Pupil 
Enrollment Act. 


2. This is a class appeal, constituting this a 
class action, which is not permitted by the 
Pupil Enrollment Act. 


3. There is a misjoinder of both parties and 
causes of action. 


The Court is also of the opinion and finds in 
its discretion that the motion of the petitioners 
for restraining orders so that the admission of 
the pupils to the schools indicated in the caption 
hereof may be stayed pending an appeal from 
this judgment to the Supreme Court of North 
Carolina should be denied. It is now, therefore, 
ORDERED, ADJUDGED, AND DECREED: 


FIRST. That each of the petitions for a re- 
straining order as shown in the caption hereof 
is denied; 


SECOND. That the appeal of J. E. Turner, 
Jr., James A. Strunks and James W. Cudworth 
from The Greensboro City Board of Education 
to the Superior Court, which appears first in 
the caption hereof, is dismissed; 


THIRD. That the motion of the petitioners 
for a restraining order pending appeal to the 
Supreme Court is denied in the discretion of 
the Court; and 


FOURTH. That the appellants and the peti- 
tioners shall pay the costs in this matter, the 
same to be taxed by the Clerk. 

The Court having announced from the Bench 
at the conclusion of the hearing on 29 August 
1957 the foregoing decisions and rulings, this 
judgment is entered this 4 day of September, 
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EDUCATION 


Public Schools—Tennessee 
Robert W. KELLEY et al. v. BOARD OF EDUCATION OF THE CITY OF NASHVILLE, 


Davidson County, Tennessee, et al. 
United States District Court, Middle District, Tennessee, September 6, 1957, Civ. No. 2094. 


SUMMARY: White and Negro patrons of public schools in Nashville, Tennessee, filed an 
action in federal district court seeking to require the City Board of Education to admit chil- 
dren to public schools in the city without regard to race or color. A motion to constitute a 
three-judge court was granted. The court determined that it did not have jurisdiction, the 
invalidity of Tennessee constitutional and statutory provisions requiring racially separate 
schools being conceded by the defendants, and remanded the case to a single judge court. 
The court further found that the board of education was proceeding in good faith toward 
eliminating segregation in the schools and granted a continuance to the next term of court. 
139 F.Supp. 578, 1 Race Rel. L. Rep. 519 (1956). Later a motion to intervene in the case 
by members of the Tennessee Federation for Constitutional Government was denied by the 
court. 1 Race Rel. L. Rep. 1042 (1956). On October 29, 1956, the Board of Education 
adopted a plan providing for the elimination of compulsory segregation in the first grade be- 
ginning with the 1957-58 school year with a limited right of transfer on the basis of the 
racial composition of the school attended and setting a date for further consideration of 
the time and extent of additional integration. 1 Race Rel. L. Rep. 1120. This plan was 
submitted to the court on further hearing of the action for an injunction. The court approved 
the plan in part as being a prompt and reasonable start toward complete integration but di- 
rected the board to submit, before December 31, 1957, “a report setting forth a complete 
plan to abolish segregation in all of the remaining grades of the city school system, includ- 
ing a time schedule therefor.”” 2 Race Rel. L. Rep. 21 (1957). Just prior to the commence- 
ment of the 1957 school term the board, because of a petition filed with it by several citizens, 
moved to file a supplemental answer in order to ascertain its authority under and _ the 
validity of recent Tennessee legislation. The legislation (Chapter 11, Tennessee Public 
Acts, 1957, 2 Race Rel. L. Rep. 215) authorizes boards of education to provide separate 
schools for white and Negro children whose parents or guardians elect that they attend such 
schools. After hearing the court denied the motion. The court held that the act in question 
is, on its face, antagonistic to the constitutional principles announced in the School Segre- 
gation Cases and therefore unconstitutional. 


THE COURT’S STATEMENT DELIVERED FROM THE BENCH, September 6, 1957. 
MILLER, District Judge. the Court asked for the file in the case, and 
read the proposed supplemental answer and 
counterclaim, and immediately began an investi- 
gation of the legal questions involved, taking that 
course because of the public interest in the 
matter and because of the importance of the 
time element. I feel that I am as ready to pass 


upon the questions presented today as I will ever 
be. 


As the Court intimated a moment ago, it 
feels strongly that the question which has been 
presented here should be passed upon with all 
possible dispatch since the school year is about 
to begin and since the school board is under an 
order from this Court to carry out a plan of 
integration in compliance with the decisions of 
the Supreme Court of the United States. The 
timing of the plan is an essential part of it. 


The question presented by the motion to file 
the supplemental answer and counterclaim is 
not new to the Court, as it has been considered 
by the Court since the motion was filed a week 
ago. Knowing that this hearing was to arise, 


[Arguments Presented] 


I have been greatly assisted by the able argu- 
ments which have been made here on behalf 
of the various parties, the movants who seek to 
file this supplemental answer, the attorneys for 
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the original plaintiffs, the attorneys for the 
School Preference Committee, and the attorneys 
for the State of Tennessee. The arguments have 
been sincerely and capably made and presented, 
and have brought to the attention of the Court 
the issues in a forcible and thorough manner. 
The pleading in this case, as already stated, 
is a motion by which the School Board of Nash- 
ville, being the defendants in the action, asks 
the permission of the Court to file a supple- 
mental answer and counterclaim which, in turn, 
would ask the Court to declare the rights of 
the school board under a certain act of the 1957 
Legislature of Tennessee, being Chapter 11 of 


the Public Acts of 1957, known as the School 


Preference Law. 

The supplemental answer and counterclaim 
would call upon the Court to determine in 
effect and substance (a) the validity of the 
statute, (b) whether or not it is in conflict 
with the opinions of the Supreme Court of the 
United States, (c) whether or not it is in conflict 
with the orders of the Court heretofore entered 
in this cause, and (d) just what rights and 
privileges the school board possesses under the 
statute. In other words, the pleading is in the 
nature of a request for a declaratory judgment, 
declaring the rights of the parties, as indeed is 
the nature of the entire suit itself, the original 
complaint having been filed in this action as a 
declaratory judgment action. 


[History of Litigation] 


A brief word ought to be said, it seems to me, 
about the history of this litigation. The action 
was filed, as already pointed out, by certain 
parents of colored children and later by parents 
of certain white children of the City of Nash- 
ville, to have their rights declared under the 
decisions of the Supreme Court of the United 
States enunciating the doctrine that racial 
segregation in public education is unconsti- 
tutional and disapproving the “separate but 
equal” doctrine of Plessy v. Ferguson which was 
decided, I believe, in 1896 or thereabouts. 

The school board filed an answer to the 
complaint in which it in effect, if not in so 
many words, conceded the unconstitutionality 
of the segregation laws of the State of Ten- 
nessee. 

The matter first came before a three-judge 
court, convened in view of the nature of the 
relief sought by the original complaint. At that 
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time the defendants made a motion for a con- 
tinuance of the case on the ground that they 
had not had sufficient time to formulate a plan 
to carry out the decisions of the Supreme Court. 
That application for a continuance was ex- 
tensively argued before the three-judge court 
and resulted in an order being entered to the 
effect that the school board had taken prompt 
steps in an effort to formulate a plan, that it 
needed more time to complete the formulation 
of the plan, and granting a continuance of the 
case as requested by the school board. 


[Tennessee Laws Invalid] 


Thereafter, the three-judge court was dis- 
solved, since it appeared that no constitutional 
question was involved in the case in view of 
the concession made by the school board that 
the segregation laws of Tennessee must neces- 
sarily yield to the principles declared by the 
Supreme Court, that is, to the paramount 
authority of federal law. 

The case was called on the docket when the 
court regularly convened at the October 1956 
term, and at that time a motion was made by 
the school board to further postpone the case 
until after the meeting of the 1957 legislature 
of Tennessee on the assumption that the legisla- 
ture would presumably pass some kind of legis- 
lation which might enter into the matter and 
have a bearing upon the kind of plan which the 
school board would submit to the Court. 

That application was denied by the Court, 
and the case was set for hearing in November 
of 1956. It was heard at the time set. Testi- 
mony was taken from witnesses on both sides 
of the controversy, extensive arguments were 
made, and elaborate briefs were filed by both 
parties, the Court taking the case under ad- 
visement and holding it for some several weeks 
in order to give the issues mature and deliberate 
consideration. 

The crucial question at that time was whether 
or not a gradual plan of integration would 
meet the constitutional tests laid down by the 
Supreme Court, more specifically whether or 
not a gradual plan of integration would be con- 


. stitutional which contemplated as a first step 


desegregation only in the first grade, and there- 
after desegregation of the remaining grades as 
might in the future be recommended by the in- 
struction committee of the school board. 
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[Plan Approved In Part] 


After giving the case what the Court believed 
was its very best effort, it was able to conclude 
that the plan was valid insofar as it proceeded 
on the basic principle that gradual desegregation 
was permissible and insofar as it contemplated 
desegregating the first grade in 1957. The Court 
believed that that was a substantial step, that 
the issue must be looked upon as presenting a 
local problem peculiar to the City of Nashville, 
about which the school board would have more 
knowledge than any other agency, certainly more 
knowledge than the Court itself could possibly 
have. Viewed in that light, the Court felt that 
the decision of the school board to desegregate 
the first grade as the first step should be re- 
spected and that the plan to that extent should 
be approved. However, the Court was unable 
to see that the plan was valid or constitutional 
insofar as it deferred all action with respect to 
remaining grades and only provided for fur- 
ther study to be made by the instruction com- 
mittee with no particular obligation to submit 
any particular plan at any particular time; and 
consequently, that portion of the plan was dis- 
approved, and the school board was requested 
to submit by December 31, 1957, a plan which 
would abolish compulsory segregation in the 
remaining grades of the school system together 
with a time schedule therefor. 

The result so reached by the Court was 
strenuously resisted by the plaintiffs in the case, 
the plaintiffs taking the position that the plan 
presented was no plan at all, that it was not 
substantial, that it was not a prompt and rea- 
sonable start as required by the Supreme Court, 
and that since the school board had had ample 
time to study the matter and had not presented 
a substantial plan, the entire plan should be 
disapproved and all of the schools of Nashville 
required to desegregate simultaneously and im- 
mediately. That was the position of the plain- 
tiffs in the case, but (as stated) the Court be- 
lieved that the school board of Nashville from 
the very outset had acted in the utmost good 
faith to meet a very serious problem and to 
solve a problem having obviously many com- 
plications. 


[Tennessee School Preference Act] 


Now, after the Court so decided, the legisla- 
ture of Tennessee in 1957 passed the law which 
is before us here today, the pertinent part of 


which reads as follows, omitting the caption of 
the act: 


“Section 1. Be it Enacted by the General 
Assembly of the State of Tennessee, That 
boards of education of counties, cities and 
special school districts in this state are au- 
thorized to provide separate schools for 
white and negro children whose parents, 
legal custodians or guardians voluntarily 
elect that such children attend school with 
members of their own race.” 


That act was passed in January of 1957, and 
the motion in this case to be permitted to file 
the supplemental answer and counterclaim to 
have rights declared under the act, was not 
filed until just recently, many months after the 
passage of the act. 


[Board Petitioned] 


In the meantime, however, the school board 
was met with a petition signed by thousands of 
citizens and parents of Nashville, requesting 
that the school board invoke the provisions of 
the School Preference Act of Tennessee, or at 
least take steps to have the act brought to the 
attention of the Court in order that it could be 
passed upon, and the rights of the school board 
declared. 

It is in response to that petition, as I under- 
stand it, that this motion is filed by the school 
board to ask for instructions from the Court. 

At the outset, I want to make it clear that I 
think that the School Preference Committee has 
acted in a perfectly normal and legal manner and 
in the true American way to bring the question 
to the Court’s attention. It has not sought to 
resort to any kind of violence or to defy the 
authority of the law but rather to petition, as it 
has a legal right to do, under our constitution, 
the school board, and to make its wishes known; 
and the Court feels that the School Preference 
Committee is to be commended for the manner 
in which it has handled the cause which it rep- 
resents. Also, the Court does not feel that it 
would be possible to say that the school board 
was negligent or did not act with due diligence 
or that the school board did not act in good 
faith in not bringing this matter to the atten- 
tion of the Court sooner that it did, because I 
am confident that the members of the school 
board felt and probably their attorneys felt 
that the matter had already been passed upon 
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by the Court, its judgment had been entered, 
and that the School Preference Law could not 
enter into the picture at all, but that the order 
of the Court would have to be carried out; and 
therefore no action was taken until the petition 
was filed by the interested citizens. So I do not 
find in the case that the school board has 
acted in bad faith. On the contrary, I think it 
has acted in good faith from the very outset. 


[Board's Duty] 


I fully appreciate the fact that the school 
board is met with a very serious problem, one 
that has many complications, and no doubt in- 
volving many pressures; and the Court is grati- 
fied to see the firm way that it has gone about 
the discharge of its duties under the difficult 
circumstances which sometimes have prevailed. 
But the school board, just like this Court, is met 
with the duty to comply with the law of the 
land. 

As already stated, the motion necessarily pre- 
sents to the Court the question of whether or 
not this act of the Tennessee Legislature, Chap- 
ter 11 of the Acts of 1957, is a constitutional 
enactment. If it is on its face in conflict with 
the doctrine enunciated by the Supreme Court 
in the two Brown opinions, necessarily it must 
give way because of the Supremacy Clause of 
the federal constitution. 


[Arguments of Board] 


Various arguments have been presented here 
to the Court in an effort to sustain the validity 
of the act. It is argued by the school board and 
their attorneys, first, that the act should be sus- 
tained because it involves a principle of volun- 
tary action which was in effect approved by a 
three-judge court in the case of Briggs v. Elliott, 
cited by this Court in its prior memorandum. 
It is further argued that the act is one which 
simply allows the parents of both races a choice 
or an alternative to send their children to schools 
of their own race or to schools of a mixed race, 
and that it does not involve enforced or com- 
pulsory segregation. 

Furthermore, it is argued that the act applies 
only to school systems and not to individual 
schools, presumably that argument meaning that 
it would be possible under the act to set up one 
or more segregated schools so long as the entire 
system itself did not discriminate on account of 
race, 


Another argument is that the principles de- 
clared by the Supreme Court of the United 
States apply only to units of government and 
not to individual citizens, and that the act of 
the Tennessee Legislature now under consid- 
eration confers upon the citizens themselves the 
right of preference or choice. 

The arguments of the School Preference Com- 
mittee are somewhat the same but with particu- 
lar stress upon the right of freedom of choice, 
the right to be free from compulsion or re- 
straint, it being argued generally that such free- 
dom is a fundamental part of our law or a 
fundamental concept in our system of govern- 
ment, that this act seeks to give effect to that 
principle and, therefore, should be sustained. 


[Arguments of State] 


The State of Tennessee makes the argument 
that the constitutionality of the statute is not 
presented to the Court at this time and will not 
arise until the school board actually presents 
a plan which would set forth in what way the 
school board intends to use the School Pref- 
erence Law; in other words, that the constitu- 
tionality of the act at this time is premature 
and should not be passed upon or determined 
by the Court until such time as the school board 
does present a plan which contemplates the use 
of the School Preference Law is some way or 
another. Furthermore, the State says that in any 
event this Court should not declare the act 
unconstitutional but, on the contrary, is required 
to convene a three-judge court before the act 
could be so declared. 


[Act Unconstitutional] 


After careful consideration of the arguments, 
all of which (I might say) the Court itself an- 
ticipated before they were presented here to- 
day, the Court is of the opinion that the Ten- 
nessee Public Act of 1957, Chapter 11, is on its 
face antagonistic to the principles declared by 
the Supreme Court in the two Brown cases and 
is, therefore, unconstitutional. 

Referring to the two Brown cases and read- 
ing from the headnotes, we find in the first 


_ Brown case the following: 


“Segregation of white and Negro children 
in the public schools of a state solely on 
the basis of race, pursuant to state laws per- 
mitting or requiring such segregation, de- 
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nies to Negro children the equal protection 
of the laws guaranteed by the Fourteenth 
Amendment—even though the physical fa- 
cilities and other ‘tangible’ factors of white 
and Negro schools may be equal.” 


In the second Brown opinion, the following 
appears in the headnote: 


“Racial discrimination in public educa- 
tion is unconstitutional,” citing the first 
Brown case, “and all provisions of federal, 
state, or local law requiring or permitting 
such discrimination must yield to this prin- 
ciple.” 


Taking the Act of 1957, Chapter 11, and lay- 
ing it alongside those declarations by the Su- 
preme Court of the United States, it is manifest 
that the state statute is unconstitutional, for it 
says in so many words that boards of education 
of counties, cities, and school districts in this 
state are authorized (which is another way of 
saying “are permitted”) to provide separate 
schools for white and Negro children whose 
parents, legal custodians, or guardians volun- 
tarily elect that such children attend schools 
with members of their own race. In other 
words, the act would directly authorize the 
school board of the City of Nashville to take a 
census and then to set up separate white schools 
and separate schools for colored children, whose 
parents so elected. 


[Act Requires Discrimination] 


After those schools were so set up, they would 
not only be separate schools, but they would be 
separated because of race and for no other rea- 
son. In addition, the separation, once made, 
would be compulsory. In other words, no col- 
ored student thereafter would have a right to 
attend a school so designated as a white school 
regardless of the inconvenience involved or any 
other factor. The colored student would be de- 
nied the right to attend that school for white 
children solely because of his race, and the 
same thing, of course, would apply the other 
way. So the Court sees no alternative but to 
say that the act does not comply with the con- 
stitutional test that discrimination in public edu- 
cation because of race is abolished. 

The arguments made to the contrary, to the 
effect that the act contemplates voluntary ac- 
tion cannot prevail. The transfer system which 
the Court approved in its memorandum opinion 


heretofore rendered, giving the colored students 
and the white students an equal right to trans- 
fer from one school to another, was a limited 
right, and the Court felt that it was reasonable 
under the circumstances and could be sustained. 
There was no compulsion connected with it, 
but the present act is a compulsory act in that 
it authorizes separate schools for the races from 
which members of the other race are excluded 
by law. 


[Application to School Systems] 


To the argument that it applies only to school 
systems and not to individual schools there are 
two answers. In the first place, I see no basis for 
saying that the doctrine declared by the Su- 
preme Court applies only to school systems and 
not to individual schools. I think, on the con- 
trary, that the Supreme Court principle applies 
to all schools, in other words, that discrimina- 
tion in public education on account of race is 
prohibited. 

In the second place, the argument is not 
sound because the act of the Tennessee Legis- 
lature applies to school systems as a whole. It 
does not say anything about individual schools. 
It applies to the entire system and gives the 
school board a right to take a census or a vote 
and determine the preference of all parents in 
the entire system, and then to set up segregated 
schools and thereafter to maintain them in that 
way. 

The argument that the act applies to individ- 
ual citizens and not to units of government is 
clearly unsound for the act specifically confers 
upon state agencies the authority to set up and 
maintain schools on a segregated basis. The 
school authorities are to determine the wishes 
of individuals only to the extent necessary to 
decide whether there shall be separate schools 
and, if so, how many, etc. 


[Not Voluntary Choice] 


The further argument that the act is merely 
one which involves the principle of voluntary 
choice is, of course, an oversimplification of 
the act and of the problem presented. It does 
have a voluntary element in it in that it per- 
mits or contemplates as a preliminary step 
that the preferences of the parents will be as- 
certained. But after preferences are once ascer- 
tained and the schools established, then this 
act says, in effect and in substance, that those 























schools shall be compulsorily maintained there- 
after as separate and segregated schools. That 
is the way the Court construes the act. 

Of course, it is carrying the argument too far 
to say that no restraint can be placed upon 
citizens in connection with education and other 
matters. We all know that compulsion is an 
essential part of government. There are many 
laws that we do not like that we have to com- 
ply with. There are many people who do not 
like the ruling of the Supreme Court, but never- 
theless it is the law of the land, and the duty of 
this Court to apply that law is clear and un- 
mistakeable. 


[Three-judge Court] 


The argument that a three-judge court should 
be convened: As I see it, the requirement of a 
three-judge court does not apply to this case 
for two reasons: First, this act is patently and 
manifestly unconstitutional on its face. It so 
clearly conflicts with the Supreme Court deci- 
sions that it does not present a substantial fed- 
eral question, and this Court therefore under 
the decisions has the right as a single court or 
judge to refuse to enforce rights under it with- 
out convening a three-judge court. Secondly, 
the statute requiring a three-judge court does 
not apply to a situation of this kind where the 
board of education in a case which has already 
been tried by a single judge is applying to that 
judge for instructions in carrying out its duties 
and as to what it shall do to comply with an 
order which the Court has already entered. In 
other words, what this Court is doing is merely 
enforcing its own order which it has already 
decided as a single judge and (by admission 
of the defendants) rightly decided as a single 
judge and not as a three-judge court. The ap- 
plication to this Court is not for an injunction 
to enjoin state action but a request for the Court 
to modify its order already entered. So, for that 
further reason, I do not believe that the require- 
ment of a three-judge court applies in this in- 
stance. 

As a practical matter, if a three-judge court 
should be convened in this case, it would be 
possible for the Court to refuse to vacate its or- 
der as to the first grade and to allow integration 
in the first grade to proceed, and we will, there- 
fore, assume that it would cause no delay in- 
sofar as the first grade is concerned to convene 
a three-judge court. But it must be remembered 


COURTS 





975 


that the prior order of this Court also required 
the board of education to submit a plan by 
December 31, 1957, for abolishing compulsory 
segregation in all of the remaining grades of 
the system. 


[Time Required for Three-Judge Court] 


Clearly, the board of education, if this state 
statute is not passed upon and a three-judge 
court is convened, cannot be expected to take 
any steps to formulate a plan for the other 
grades until the three-judge court does meet 
and does decide the case. All lawyers know the 
difficulty of convening a three-judge court, that 
is, the time which is required in doing so, hav- 
ing the court appointed and getting it together. 
As a practical matter, if this Court should un- 
dertake to convene a three-judge court, it would 
probably be long after December 31, 1957, be- 
fore the court could act, which would mean that 
the order of the Court heretofore entered, re- 
quiring the submission of a further plan, would 
have to be vacated. Even if the Court could 
convene a three-judge court within a month 
from now or six weeks from now, there would 
be that much time wasted in the formulation 
of this further plan by the school board, time 
which it needs to study this serious problem. 

The position of the State’s attorneys, as friends 
of the Court, that the constitutional question 
is premature has been considered, but as I view 
the case a decision on the validity of the state 
law is directly presented and should be decided 
without delay. To overrule the motion for pre- 
maturity would leave the school board at sea 
to decide the question for itself and would prob- 
ably result in the submission of a plan geared 
to the School Preference Law. This in turn 
would require its disapproval by the Court and 
hence further unnecessary delay in accomplish- 
ing desegregation in Nashville and compliance 
with the Supreme Court's ruling. 

Therefore, the Court directs that an order be 
entered in this case, denying the motion to be 
permitted to file the supplemental answer and 
counterclaim. 


ORDER 


This cause came on to be heard on September 


"6, 1957 before the Honorable William E. Miller, 


Judge, upon motion by defendants for leave to 
file Supplemental Answer and Counter-Claim 
and to set the same for hearing, and upon argu- 
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ments in open Court by attorneys for defendants 
(movants), attorney for plaintiffs, attorneys for 
the State of Tennessee appearing as amicus 
curiae in support of the constitutionality of 
Chapter 11 of the Public Acts of Tennessee for 
1957, and attorneys for the Parents Preference 
Committee as amicus curiae, the Court is of the 
opinion for reasons set forth in oral opinion 
which has been transcribed as “Statement from 
the Bench” and which is hereby ordered filed 
and made a part of the record, that said motion 
is not well taken. 


It is accordingly ORDERED, ADJUDGED 
and DECREED that the motion for leave to file 
Supplemental Answer and Counter-Claim be and 
the same as hereby denied. 

To the action of the Court defendants excepted 
on their own behalf, and, at the request of the 
Attorney General of the State of Tennessee, also 
on behalf of said State appearing as amicus 
curiae, and by request on behalf of the Parents 
Preference Committee appearing as amicus 
curiae. 





EDUCATION 


Public Schools—Tennessee 


Robert W. KELLEY et al. v. BOARD OF EDUCATION OF THE CITY OF NASHVILLE, 


Davidson County, Tennessee, et al. 


United States District Court, Middle District, Tennessee, September 12 and 16, 1957, Civil No. 2094. 


SUMMARY: The prior orders and opinions in this case involving the integration of public 
schools in Nashville, Tennessee, are summarized above. At the opening of the September, 
1957, term of the public schools when integration of the first grade had been scheduled un- 
der the court-approved plan, disorders and violence occurred in the vicinity of the schools. 
The school officials petitioned the court for an order restraining John Kasper and other 
named and unnamed persons from interfering with the carrying out of the court’s prior 
order. A temporary restraining order was issued on September 12, 1957, and, following a 
hearing, a temporary injunction was issued. The petition and orders of the court, together 
with the statement of the court, are set out below. 


Petition For Injunction 


The petitioners are Mrs. W. O. Benson, Mrs. 
Tom A. Bland, Coyness L. Ennix, A. B. Gibson, 
O. B. Hofstetter, Sr., Maurice Pilsk, Elmer Lee 
Pettit, Price Carney and T. C. Young, members 
of and constituting the BOARD OF EDUCA- 
TION of the City of Nashville, Tennessee, and 
the CITY OF NASHVILLE, TENNESSEE, all 
of whom respectfully show to the Court: 


I 


The individual petitioners above named con- 
stitute the Board of Education of the City of 
Nashville, Tennessee, and are defendants in the 
above styled action. 


The City of Nashville, Tennessee joins in 
this petition with the consent of the Board of 
Education of the City of Nashville and for the 


purpose of maintaining law and order within 
said City; the protecting of its citizens and of 
property therein; and the safeguarding of its 
system of public school education. 

The City of Nashville, Tennessee requests 
permission of the Court to be petitioner in this 
cause. 


Il 


On February 20, 1957 this Court entered a 
judgment in the above styled cause, which is 
recorded upon the minutes of the Court, in Vol. 
19, pages 785-786. By the terms and provisions 
of said judgment, to which specific reference 
is made, there was approved a plan to comply 
with the constitutional obligation and to abolish 
compulsory segregation based upon race in 
grade one of the elementary schools of the City 



























of Nashville for the scholastic year beginning 
in September 1957. 


Subsequent to the entry of said judgment, pe- 
titioners, constituting the Board of Education of 
the City of Nashville, proceeded to comply with 
the order embodied in said judgment and on 
August 27, 1957 conducted preliminary regis- 
tration for students enrolling in the first grade. 
At the time of such registration there was cer- 
tain confusion and disorder but no substantial 
disobedience or resistance to said judgment of 
this Court, or substantial efforts to induce such 
disobedience and resistance. 


Ill 


On Monday, September 9, 1957, the regular 
school term opened. At all schools which had 
previously been attended exclusively by white 
students and at which one or more Negro stu- 
dents had enrolled, there were threatening 
crowds, organized boycotts, acts of violence, 
picket lines, and other impediments to comply- 
ing with said judgment of this Court. At the 
schools affected by such unlawful activities, 
crowds of persons, in some instances numbering 
hundreds of persons, congregated upon the 
school grounds or near the entrances and walk- 
ways thereof, molesting students, and especially 
threatening the Negro students and their parents 
when they sought to enter or leave the school. 
White parents were solicited to withdraw their 
children from such schools and to engage in a 
boycott thereof, notwithstanding the compulsory 
school attendance law of the State of Tennessee. 
Abusive language has been used and continues 
to be used toward the principal and teachers of 
the school, toward the pupils who attend the 
same and toward the parents of the pupils who 
escort their children to and from the schools. 


In various instances there have been, and 
continue to be, acts of physical violence com- 
mitted by persons in the unruly crowds as- 
sembled outside the schools and such crowds 
were continually harangued and incited by the 
defendants hereinafter named to make com- 
pliance with the judgment of this Court impossi- 
ble and to threaten or intimidate all persons 
seeking to comply with said judgment. 


Disorder continued throughout the school day - 


Monday in various places and into the night on 
Monday night, September 9, 1957, with meetings 
being held on one or more school grounds and 
on the public square of the City of Nashville, 
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at which agitators, including the defendants 
hereinafter named, undertook to arouse their 
listeners to defy the judgment of this Court and 
to prevent its accomplishment. 

At about 12:30 A.M. on Tuesday, September 
10, 1957, one of the elementary schools of the 
City of Nashville, to-wit, Hattie Cotton Ele- 
mentary School, located at 1033 Greenwood Ave- 
nue, was badly damaged by a dynamite blast, 
willfully and deliberately set off because at this 
previously all white school, one Negro pupil had 
enrolled in the first grade on the preceding day. 
As a result of the acts of violence, intimidation, 
coercion and incitement, by the defendants here- 
inafter named, and other persons whose names 
are not known to the petitioners, and as a result 
of the organized boycott attempted and en- 
couraged by said defendants and other persons, 
the attendance at the Nashville schools where 
Negro pupils have been enrolled for the first 
time has declined alarmingly and abruptly. Such 
boycott is being attempted and promoted by 
threats, chiefly by telephone calls, to parents 
asserting that they and their children will suffer 
bodily harm and injury if said children are per- 
mitted to attend said school. 

The defendants hereinafter named have stated 
repeatedly and are now stating that this Court 
has no authority to order the abolishing of com- 
pulsory segregation in schools and to enter the 
aforesaid judgment and that said judgment should 
not be obeyed and should be defied, resisted 
and disobeyed. All of said defendants, and 
other persons whose names are unknown to pe- 
titioners, have stated it is their purpose and 
design to disorganize, disrupt and close down 
the schools of Nashville in every case where 
white pupils and Negro pupils are enrolled in 
the same school. 

The defendants hereinafter named have con- 
tinued their unlawful activities and are continu- 
ing the same, with the result that the parents of 
the students are withholding their children from 
school, either as part of an organized boycott 
designed to compel this Court to withdraw its 
prior judgment or by reason of the actual fear 
of violence and bodily harm resulting from 
threats and terrorizing tactics. 


IV 


Petitioners aver that John Kasper, of Knox- 
ville, Tennessee, whose last known temporary 
address in Nashville, Tennessee was 2901 Scott 
Avenue, Fred Stroud, whose address is Curtis 
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Avenue, Bordeaux, John F. McCurrio of Al- 
buquerque, New Mexico, whose last known 
temporary address is Y.M.C.A. in Nashville, Wil- 
son Lee Brown, of 431 Broad Street, Nashville, 
James Jarrell, whose address in Nashville is 
unknown, Emmett A. Carr, of 4612 Leland Ave- 
nue, both individually and as chief officer in 
Davidson County, Tennessee of the Ku Klux 
Klan, Vincent A. Crimmons, 1513 Whites Creek 
Pike, Mrs. Margaret L. Conquest, 504 North 
Third Street, Mrs. Mary B. Stinson, 1004 North 
Fifth Street, J. A. Stinson, 1004 North Fifth 
Street, James Harris, Lock Road, and Paul 
McConnell, 1576 Delta Avenue, together with 
other persons whose names are not known to 
petitioners, have entered into and are carrying 
on a conspiracy to prevent compliance with the 
aforesaid judgment of this Court; and that they, 
acting in concert with others, have committed 
or participated in the acts and actions described 
in Section III hereof, as appears in more detail 
and particularly in affidavits filed with this pe- 
tition, as follows: 


Affidavit of James R. Gilliam 
Affidavit of Howard Duck 

Affidavit of L. T. Dickens 

Affidavit of Charles E. Warren 
Affidavit of J. C. Abernathy 

Affidavit of A. T. Castleman 
Affidavit of John W. Nolan 

Affidavit of H. C. Webster 

Affidavit of Marshall Jackson 
Affidavit of James B. Bridgers 
Affidavit of Miss Kathryn Millspaugh 
Affidavit of Leonard H. Gamble 
Affidavit of Margaret Cate 

Affidavit of Miss Mary Brent 
Affidavit of Miss Stella Mae Groomes 
Affidavit of W. H. Oliver 

Affidavit of Carney Patterson 
Affidavit of Jack Stanfill 


V 


Petitioners aver that the sovereignty and dig- 
nity of the United States of America requires 
that the lawful judgments of this Court be en- 
forced; that the City of Nashville is entitled to 
the support and protection of an injunction from 
this Court in furtherance of its efforts to suppress 
lawlessness and disorder resulting from a con- 
spiracy to impede and defy such judgment; and 
that the school children of Nashville and their 
parents are entitled to a system of public educa- 


tion uninterrupted by and free from the pres- 
sures of unlawful activities. 


VI 


Petitioners aver that unless the defendants 
heretofore named are restrained by this Court, 
they and others acting in concert with them will 
continue to prevent and impede the Board of 
Education of the City of Nashville from com- 
plying with the aforesaid judgment of this Court, 
and further aver that it clearly appears from 
facts heretofore shown and from other specific 
facts shown by affidavits filed herewith that im- 
mediate and irreparable injury, loss and damage 
will result to petitioners before notice can be 
served and a hearing had thereon. 


Vil 


PREMISES CONSIDERED, PETITIONERS 
PRAY: 


1. That petitioner City of Nashville, Tennessee 
be allowed to join petitioners constituting the 
Board of Education as petitioners in this cause. 


2. That this petition be filed and that proper 
notice of same be given to John Kasper, Fred 
Stroud, John F. McCurrio, Wilson Lee Brown, 
James Jarrell, Emmett A. Carr, Vincent A. Crim- 
mons, Mrs. Margaret L. Conquest, Mrs, Mary B. 
Stinson, J. A. Stinson, James Harris and Paul 
McConnell, and all other persons who join with 
the herein named persons in an attempt to ob- 
struct or impede compliance with the judgment 
of this Court in regard to abolishing compulsory 
segregation in the first grade of the City of 
Nashville schools. 


3. That a temporary restraining order be 
granted enjoining and prohibiting John Kasper, 
Fred Stroud, John F. McCurrio, Wilson Lee 
Brown, James Jarrell, Emmett A. Carr, Vincent 
Albert Crimmons, Mrs. Margaret L. Conquest, 
Mrs. Mary B. Stinson, J. A. Stinson, James Harris 
and Paul McConnell, their officers, agents, serv- 
ants, employees and attorneys, and other persons 
in active concert or participation with them from 
further interfering, by acts of trespass, boycott 
or picket, with the free operation of schools 
within the City of Nashville; from in any man- 
ner deterring the attendance at school of chil- 
dren within said City of Nashville and from in 
any manner threatening or intimidating the 
school children or their parents, or petitioners 
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constituting the Board of Education, their agents 
and employees, including the Superintendent, 
school principals, teachers and janitors; from 
taking any actions of any kind whatsoever which 
seek to compel by force, intimidation, threats or 
violence the violation or defiance of the judgment 
of this Court abolishing compulsory segregation 
based upon race in grade one of the elementary 
schools of the City of Nashville. 


4, That at the hearing of this cause, an in- 
junction issue permanently restraining John 
Kasper, Fred Stroud, John F. McCurrio, Wilson 
Lee Brown, James Jarrell, Emmett A. Carr, Vin- 


cent Albert Crimmons, Mrs. Margaret L. Con- 


quest, Mrs. Mary B. Stinson, J. A. Stinson, James 
Harris and Paul McConnell, their officers, agents, 
servants, employees and attorneys, and other 
persons in active concert or participation with 
them from further interfering, by acts of trespass, 
boycott or picket, with the free operation of 
schools within the City of Nashville; from in 
any manner deterring the attendance at school 
of children within said City of Nashville and 
from in any manner threatening or intimidating 
the school children or their parents, or petitioners 
constituting the Board of Education, their 
agents and employees, including the Superin- 


tendent, school principals, teachers and janitors; 
from taking any actions of any kind whatsoever 
which seek to compel by force, intimidation, 
threats or violence the violation or defiance of 
the judgment of this Court abolishing compulsory 
segregation based upon race in grade one of 
the Elementary schools of the City of Nashville. 


5. That petitoners have such other and further 
relief, including general relief, to which they 
may be entitled. 


This is the first application for extraordinary 
process in this cause. 


BOARD OF EDUCATION OF 
THE CITY OF NASHVILLE 


By /s/ Elmer Lee Pettit 
CITY OF NASHVILLE 


/s/ Reber Boult 
/s/ Edwin F. Hunt 

Attorneys for Nashville Board 

of Education 
By /s/ Ben West 
: Mayor 

/s/ Raymond H. Leathers 

City Attorney 


Temporary Restraining Order 


MILLER, District Judge. 


In this cause it appearing from sworn petition 
of Mrs. W. O. Benson, Mrs. Tom A. Bland, Coy- 
ness L. Ennix, A. B. Gibson, O. B. Hofstetter Sr., 
Maurice Pilsk, Elmer Lee Pettit, Price Carney 
and T. C. Young, members of and constituting 
the Board of Education of the City of Nashville, 
Tennessee, and from sworn intervening petition 
of the City of Nashville filed with leave of the 
court that John Kasper, Fred Stroud, John F. 
McCurrio, William Lee Brown, James Jarrell, 
Emmett A. Carr, Vincent Albert Crimmons, Mrs. 
Margaret L. Conquest, Mrs. Mary B. Stinson, 
J. A. Stinson, James Harris and Paul McConnell, 
their officers, agents, servants, employes and at- 
torneys, and others whose names are not known 
by the petitioners at this time, are hindering, 
obstructing and interfering with the carrying 
out of a judgment entered by this court of 
February 20, 1957, recorded upon the Minutes 
of the Court in Volume 19, Pages 785-786 in that 
they have requested and urged parents of stu- 


dents, pupils, and other persons to defy and 
violate the judgment of this court; have used 
abusive language toward the principals and 
teachers of the schools and toward pupils who 
attend the same and their parents; have been 
guilty of acts of violence, intimidation, coercion 
and incitement and have organized or attempted 
to organize boycotts of the public schools of 
Nashville and have placed, or attempted to place 
persons in actual fear of violence and bodily 
harm to prevent compliance with the aforesaid 
judgment of this court. 

It further appearing to the court that the un- 
lawful conduct of Kasper and the other named 
parties herein will continue unless a restraining 
order is issued prohibiting such unlawful acts 
and that if continued petitioners will suffer im- 


. mediate and irreparable injury in that the system 


of public education in Nashville, Tennessee, will 
be damaged and partially paralyzed and persons 
may suffer physical harm. 


It is ORDERED and DECREED by the Court 
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that the aforementioned persons, their agents, 
servants, representatives, attorneys, and other 
persons now or hereafter in active concert or 
participation with them, are enjoined and pro- 
hibited from further interfering, by acts of 
trespass, boycott or picket, with the free opera- 
tion of schools within the City of Nashville; from 
in any manner deterring the attendance at school 
of children within said City of Nashville and 
from in any manner threatening or intimidating 
the school children or their parents, or petition- 
ers constituting the Board of Education, their 
agents and employes, including the Superin- 
tendent, school principals, teachers and janitors; 
from taking any actions of any kind whatsoever 
which seek to compel by force, intimidation, 
threats or violence the violation or defiance of 
the judgment of this Court abolishing com- 
pulsory segregation based upon race in grade 
one of the elementary schools of the City of 
Nashville. 


It is further ORDERED that the aforemen- 


tioned parties appear before this Court in the 
United States Courthouse, Nashville, Tennessee, 
at one o'clock p.m. on Monday, September 16, 
1957, and show cause why a preliminary in- 
junction should not be issued. 


This temporary restraining order is granted 
upon the giving of surety by the petitioners in 
the sum of $250.00 for the payment of such costs 
and damages as may be incurred or suffered by 
any party who is found to have been wrongfully 
enjoined or restrained and is granted without 
notice to Kasper and the aforementioned persons 
because of the matters hereinbefore set out and 
other matters of like tenor set forth in the pe- 
tition and in eighteen sworn affidavits filed with 
the petition and exhibits thereto, including pam- 
phlets and numerous photographs, and because 
it has been made to appear to the Court that 
immediate action is necessary to safeguard the 
system of public education in Nashville, Ten- 
nessee, and to secure compliance with the afore- 
said judgment of this Court. 


The Court's Statement Delivered From The Bench 


September 16, 1957 


William E. Miller, Judge: There are two 
issues before this Court at this time. One is 
whether or not the preliminary injunction should 
issue as applied for, and, secondly, if the in- 
junction is issued, the scope of it; that is, what 
the extent of the injunction should be. 

A week ago or more, this case came before 
the Court again in connection with an applica- 
tion of the school board under the School Pref- 
erence Law of Tennessee. At that time, the 
Court reviewed the history of the litigation, 
showing that the plan which had been presented 
to the Court was one which was promulgated 
by the school board after long and protracted 
study of the problem and after hearing the views 
of various groups of interested people in the 
City of Nashville. 


[Plan Adopted] 


The plan contemplated a moderate beginning 
toward integration in carrying out the ruling 
of the Supreme Court; that is, integrating the 
first grade in 1957. 

After careful consideration of the matter, the 
Court was able to approve the plan, although a 


vehement argument was made that it should 
not be approved because it was not a substantial 
one and because it did not contemplate integrat- 
ing more grades as the first step or stage in the 
process. 

The Court, feeling that the state statute was 
simply another means of circumventing the rul- 
ing of the Supreme Court, in effect reordered 
that integration proceed in accordance with the 
school board’s plan at the opening of the 1957 
school year. 


[Board In Good Faith] 


The school board, in good faith, sought to 
carry out the order of the Court; and as I have 
repeatedly said in this proceeding, the school 
board has acted in good faith from the very 
beginning in recognizing that the Supreme Court 
decision was the law of the land and in seeking 
to comply with it in a reasonable way, consider- 
ing the peculiar problems which existed in the 
City of Nashville. 

The school board sought to put the order 
of the Court into effect in compliance with its 
duty, and when it did so, it precipitated a 
situation in the City of Nashville which very 
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nearly approached for some several hours’ time, 
if not some several days’ time, a reign of terror, 
certainly a reign of terror among those parents 
having children in the public schools, particularly 
in the first-grade schools. 

It is not necessary to review the evidence here 
as to the acts of lawlessness and violence which 
took place in Nashville. Such acts are thoroughly 
established by the affidavits introduced in evi- 
dence. 

The city authorities, including its chief execu- 
tive and police force, were confronted with an 
emergency. It was incumbent upon them to 
meet the situation and to help enforce the 


orders of the Court, as well as to preserve the 


peace. I have no doubt that many of those 
persons who were burdened with the duty and 
the responsibility of enforcing the order of the 
Court probably did not personally agree that 
integration should take place, but nevertheless 
that did not stop them in the performance of 
their duty to uphold the laws of the land. Neither 
do I have any doubt that had it not been for 
the decisive way that the city authorities went 
about discharging their duties, the reign of 
terror which overwhelmed the city would have 
been much worse than it actually was. 

Those same authorities who were confronted 
with the necessity of enforcing the order of this 
Court in the particular situation having applied 
to this Court for a preliminary injunction to 
restrain acts of violence, intimidation, coercion, 
etc. 


[Duty of Court] 


I feel that for this Court to refuse to issue 
an injunction as prayed for in the light of the 
facts which have been developed here, after it 
has been in good faith applied for by the city 
officials who have had the duty to enforce 
the Court’s order, would simply be an abdica- 
tion of the responsibility of the Court itself. The 
city officials feel that the restraining powers of 
this Court are necessary to preserve law and 
order within the city after what occurred hereto- 
fore. They rightfully feel, as this Court sees it, 
that if these persons are not restrained, there is 
no reason to suppose that they will not resort 
to the same kind of tactics which they hereto- 
fore used in an effort to defy the laws of the 
land. That is what it amounts to regardless of 
all of the schemes and subterfuges that one 
might try to resort to to dodge the real question 
and the real issue. 


Therefore, without any hesitation whatsoever, 
the Court finds that the preliminary injunction 
as prayed for should be granted. 


[Scope of Injunction] 


With respect to the scope of the injunction, I 
think it should be borne in mind that the words 
of the actual restraining part of the injunction 
order itself must be read in context; that is, in 
the light of the fact that on certain days of last 
week, acts of violence did take place, efforts 
were made to intimidate parents of school chil- 
dren to keep their children away from the 
schools, threats of violence were made, valuable 
school property was destroyed, and other unlaw- 
ful and irresponsible acts were resorted to. It 
is in that particular context that these words 
must be construed. 

It may be that under normal circumstances 
(we will say) some kind of boycott or picketing 
might be permissible; but when it is conducted 
by large numbers with the clear purpose to vio- 
late the law and is accompanied by violence to 
the extent shown in this record, there can be 
no doubt that the Court has the right and, as 
I see it, the duty to enjoin both acts of boycott 
and picketing. 

Something has been said in the record about 
the order being too broad as heretofore issued 
because it restrains the right of freedom of 
speech. As I see it, it does not impinge upon that 
right in any manner whatsoever. The right to 
speak freely does not include the right to per- 
suade someone else to violate the law, as clearly 
stated by the Sixth Circuit Court of Appeals in 
the Kasper case on his appeal from his first 
conviction growing out of the Clinton violence. 
It is a misconstruction of this order to say that 
it would deter someone in conferring with one’s 
neighbor about the question of integration, or 
in freely discussing the question, or in expressing 
his own personal disagreement with it, even 
peaceably advising someone not to send his 
child to an integrated school but to a private 
school. That kind of conduct is not proscribed 
by this injunction. 

What the injunction aims at, as the Court 
construes it, is conduct which would lead to 
defying the order of the Court with respect to 


. integration and particularly would deal with 


persons in active concert or participation with 
the named persons in this injunction; namely, 
Kasper and the other parties. Those words are 
qualifying words in this injunctive order. 
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[Clinton Case Compared] 


This same language was specifically approved 
by the Eighth Circuit Court of Appeals. The 
Court carefully inquired about that when the 
temporary restraining order was applied for the 
other day, and it was found that the language 
proposed to the Court was taken verbatim from 
the order approved by the Eighth Circuit. 

Comparing that language with the language 
in the Clinton case which was on appeal to the 
Sixth Circuit, we find that this language is more 
restrained and more restrictive than the 
language in the Clinton case; and I have the 
very definite conviction that the injunction which 
this Court heretofore issued (that is, the tem- 
porary restraining order) is the kind of order 
which is demanded by the circumstances which 
developed here in the city when the officers and 
the school authorities made a good-faith effort 
to carry out the order of the Court. 

I think it is encumbent upon this Court to 
give the city officials, including the school board, 


the protection of this injunction. I think they 
are entitled to it. I think the people of Nash- 
ville are entitled to it. I think the public interest 
demands it. 

I also find that the injunction should name 
specifically those heretofore named except one 
of the respondents who, I believe, was not served 
with process, and the respondent Brown who 
was not sufficiently connected with the con- 
spiracy to violate the order of the Court. With 
those two exceptions, I think that all parties 
have been shown by substantial evidence to 
have participated in this concerted effort to defy 
the law and, therefore, that they should be in- 
cluded in the injunction. 

Is there any further matter to be presented 
at this time? 

(There was no response from any of the 
parties. ) 

I would like for the order to be presented 
to this Court to include a detailed findings of 
fact as to the grounds for the issuance of the 
injunction. 


Order For Preliminary Injunction 


This cause came on to be heard on motion of 
petitioners for a preliminary injunction and all 
parties except James Jarrell having been served 
with temporary restraining order and notice of 
hearing with respect to preliminary injunction, 
and all parties so served and notified except 
Emmett A. Carr having appeared in person or 
by attorneys and the Court having heard and 
considered the averments of the sworn petition 
and of the twenty-four affidavits with exhibits 
attached thereto in support of the petition and 
also having heard the evidence of witnesses, in- 
cluding respondents Fred Stroud, John F. Mc- 
Currio (Mercurio), Vincent (Vinson) Albert 
Crimmons, Mrs. Margaret L. Conquest, J. A. 
Stinson, Mrs. Mary B. Stinson, James Harris and 
Paul McConnell, and being advised in the 
premises, finds: 


That the respondents and others whose names 
are not shown by the record at this time have 
been hindering, obstructing and interfering with 
the carrying out of a judgment entered in this 
cause on February 20, 1957 recorded upen the 
minutes of the Court in Vol. 19, page 785-786, 
by the terms and provisions of which judgment 
there was approved a plan to abolish compulsory 


segregation based upon race in grade one of 
the elementary schools of the City of Nashville 
for the scholastic year beginning in September 
1957. 

The Court further finds that the respondents 
hereinafter enjoined have acted in active concert 
and participation to prevent abolishing com- 
pulsory segregation in grade one of the public 
schools of Nashville and to prevent compliance 
with the aforesaid judgment of this Court, and, 
all of said respondents so acting in concert or 
participation, one or more of them have com- 
mitted one or more of the following acts: 


(a) requested and urged parents of stu- 
dents, pupils and other persons to defy and 
violate the aforesaid judgment; 

(b) used abusive, derisive and threaten- 
ing language toward members of the City 
Board of Education, and other school of- 
ficials and employees, including the princi- 
pals, teachers and janitors; 

(c) have organized or attempted to or- 
ganize boycotts of the public schools at 
which the abolishing of compulsory segre- 
gation in the first grade resulted in the 
attendance of pupils of both races; 
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(d) have engaged in picketing of schools 
at which the abolishing of compulsory seg- 
regation in the first grade resulted in the 
attendance of pupils of both races; 

(e) have been guilty of acts of violence, 
intimidation, coercion and incitement de- 
signed to render the aforesaid judgment of 
this Court ineffective; and 

(f) have placed or attempted to place 
persons in actual fear of violence and bodily 
harm with the purpose of preventing com- 
pliance with said judgment. 


The Court further finds that the unlawful 


conduct of the persons hereinafter enjoined will” 


continue unless a preliminary injunction is 
granted and that petitioners will suffer immediate 
and irreparable injury in that the system of 
public education in Nashville, Tennessee will 
be damaged and partially paralyzed and persons 
may suffer physical harm. 


It is accordingly ORDERED and DECREED 
by the Court that John Kasper, Fred Stroud, 
John F. McCurrio (Mercurio), Emmett A. Carr, 
Vincent (Vinson) Albert Crimmons, Mrs. 
Margaret L. Conquest, J. A. Stinson, Mrs. Mary 
B. Stinson, James Harris and Paul McConnell, 
their agents, servants, representatives, attorneys 
and other persons now or hereafter in active 
concert or participation with them, are enjoined 
and prohibited from further interfering, by acts 
of trespass, boycott, or picket, with the free 
operation of schools within the City of Nashville; 
from in any manner deterring the attendance at 


school of children within said City of Nashville 
and from in any manner threatening or intimi- 
dating the school children or their parents, or 
petitioners constituting the Board of Education, 
their agents and employees, including the Super- 
intendent, school principals, teachers and jani- 
tors; from taking any actions of any kind whatso- 
ever which seek to compel by force, intimidation, 
threats or violence the violation or defiance of 
the judgment of this Court abolishing compulsory 
segregation based upon race in grade one of 
the elementary schools of the City of Nashville. 


It is further ORDERED that no preliminary 
injunction shall issue as to Wilson Lee Brown 
and temporary restraining order heretofore 
granted as to said respondent is hereby vacated 
and on motion of the petitioners the petition as 
to said Wilson Lee Brown is dismissed. 


It is further ORDERED that the bond hereto- 
fore given by petitioners and filed on September 
12, 1957 shall remain in full force and effect for 
the payment of such costs and damages as may 
be incurred or suffered by any party who is 
found to be wrongfully injured or enjoined, the 
sureties on such bond having consented thereto. 


It is further ORDERED that a copy of this 
preliminary injunction shall be served upon each 
of the respondents, accompanied by a copy of 
the petition for injunction and that each re- 
spondent shall have the period of twenty (20) 
days from the date of such service in which to 
file an answer. 





EDUCATION 


Public ScksolsicTeniesive 





John KASPER vy, D. J. BRITTAIN, Jr., et al. 
United States Court of Appeals, Sixth Circuit, June 1, 1957, 245 F.2d 97. 


SUMMARY: In a class action filed by Negroes in Anderson County, Tennessee, prior to the 
decision of the United States Supreme Court in the School Segregation Cases, a federal dis- 
trict court, on remand from the Court of Appeals for the Sixth Circuit, had directed the 
defendants in that action, county school officials, to admit pupils to the county high school 
on a racially non-discriminatory basis beginning with the fall, 1956, school term. McSwain 
v. Board of Education of Anderson County, 1 Race Rel. L. Rep. 317 (E.D. Tenn. 1956), At the 
opening of the school term the school officials petitioned the court for a restraining order, 
alleging that John Kasper and certain other persons were interfering with their compliance 
with the court’s order. On August 29, 1956, the court issued a temporary restraining order 
against several named and unnamed persons. The following day a petition for contempt 








984 RACE RELATIONS LAW REPORTER 


citation was filed by the school officials against John Kasper, named in the restraining order, 
for having violated the order. The court convicted him of contempt for the violation and 
sentenced him to imprisonment for one year. Sub nom., McSwain v. Board of Education 
of Anderson County, 1 Race Rel. L. Rep. 872, 1045 (E.D. Tenn. 1956). Kasper appealed 
this conviction on the ground, among others, that the restraining order restricted his consti- 
tutional right of freedom of speech. The Court of Appeals, Sixth Circuit, affirmed, holding 
that freedom of speech does not extend to an incitement of illegal action and that the re- 
straining order was a valid exercise of the court’s enforcement powers as to its decrees. 245 
F.2d 92, 2 Race Rel. L. Rep. 792 (1957). On appeal of the case to the Court of Appeals, 
the defendant also moved to strike the appearance of attorneys for the United States. The 
court overruled the motion, stating that the participation of the United States attorney was 
proper. [See also 2 Race Rel. L. Rep. 26, 317 and 795 for another contempt proceeding 
against Kasper and other persons arising out of this case.] 


Before SIMONS, Chief Judge, and McALLISTER and MILLER, Circuit Judges. 
PER CURIAM. 


In addition to the appeal in the above cause, 


Judge, and that in that capacity he did not 
represent the Government but represented the 


for review of a sentence for contempt of court, 
6 Cir., 245 F.2d 92, there is also submitted there- 
with a motion to strike the appearance of 
attorneys for the United States. Upon considera- 
tion of the said motion, it appears from the 
record that the United States Attorney was in- 
vited to participate in the hearing by the District 


appellees. His participation in the case approxi- 
mated that of an amicus curiae and there is no 
procedural invalidity in his participation in the 
case nor any prejudice to the appellant for such 
assistance to the court as he was able to con- 
tribute. Wherefore, 


The motion to strike is overruled. 





EDUCATION oe 
Public Schools—Texas 


Hilda Ruth BORDERS, a minor, by her father and next friend, Louie Borders, Jr., et al. v. 
Dr. Edwin L. RIPPY, as President of the Board of Trustees of the Dallas Independent School 
District, et al. 


United States Court of Appeals, Fifth Circuit, August 27, 1957, No. 16483. 


SUMMARY: In a class action, Negro school children in Dallas County, Texas, sought a declar- 
ation of rights and injunctive relief in a federal district court with respect to their admission 
to public schools in that county on a nonsegregated basis. The district court refused a motion 
to convene a three-judge district court, found that the public school facilities furnished for 
white children and Negroes were substantially equal, and held that the United States Su- 
preme Court’s implementation decision in the School Segregation Cases required that inte- 
gration be accomplished on the basis of planning to be done by the school officials and the 
lower courts. The district court further found that no such plan then existed and dismissed 
the suit without prejudice. Bell v. Rippy, 133 F.Supp. 811, 1 Race Rel. L. Rep. 318 (N.D. 
Tex. 1955). On appeal, the Court of Appeals, Fifth Circuit, one judge dissenting, held that 
there was no basis in the evidence nor in law for the action taken by the district court and 
vacated, reversed and remanded the cases. Brown v. Rippy, 233 F.2d 796, 1 Race Rel. L. 
Rep. 649 (1956). On the remand the district court, indicating that it would be a “civil 
wrong” to white pupils to admit Negroes to already crowded white schools, declined to issue 
an injunction and dismissed the case “in order that the school board may have ample time 
.-. to work out this problem.” Bell v. Rippy, 146 F.Supp. 485, 2 Race Rel. L. Rep. 32 (N.D. 
Tex. 1956). The plaintiffs again appealed to the Court of Appeals for the Fifth Circuit from 
this dismissal. The Court of Appeals reversed the dismissal and remanded the case to the 
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district court with directions to enter a decree requiring the school officials to desegregate 
the schools “with all deliberate speed.” The court stated that administrative remedies avail- 
able to the plaintiffs had, in effect, been exhausted by the refusal of the school officials to 
admit them to the requested schools and they were not required to pursue further a futile 
remedy. 2 Race Rel. L. Rep. 805 (1957). On petition to the Court of Appeals for rehear- 
ing it was contended that recent Texas legislation (2 Race Rel. L. Rep. 695), which would 
debar a school district from receiving state funds if it was integrated without first obtaining 
an affirmative vote in an election held for that purpose, would result in large losses to the 
district if it complied with the court order. The Court of Appeals denied the petition for 
rehearing, stating that the legislation could not operate to relieve either federal or state of- 
ficials of their duty to uphold the United States Constitution. [The order issued by the dis- 











trict court on remand in this case is reproduced below. ] 
Before RIVES, JONES, and BROWN, Circuit Judges. 


PER CURIAM. 


By petition for rehearing the appellees ex- 
press their apprehension that, under the terms of 
an Act of the 1957 Texas Legislature approved 
by the Governor on the 23rd day of May, 1957, 
and to become effective on to-wit August 23, 
1957,1 their obedience to the order of the district 
court to be issued upon remand, pursuant to the 
directions of this Court, may result in the loss to 
the School District of some six million ($6,000,- 
000.00) dollars a year of aid from the State of 
Texas and in the imposition by the State of pen- 
alties upon the persons carrying out such order. 
That Act, of course, cannot operate to relieve the 
members of this Court of their sworn duty to 
support the Constitution of the United States, 
the same duty which rests upon the members of 
the several state legislatures and all executive 


1. Chapter 283 of the 1957 Texas Legislature, Vernon’s 
Annotated Civil Statutes of Texas, Art. 2900(a). 


and judicial officers of the several states.2 We 
cannot assume that that solemn sworn duty will 
be breached by any officer, state or federal. If, 
however, it should be, then the Board of Trust- 
ees of the School District and the persons car- 
rying out the order to be issued by the district 
court are not without their legal remedies. The 
petition for rehearing is 

DENIED. 


2. “Clause 2. This Constitution, and the Laws of the 

United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall 
be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Con- 
trary notwithstanding. 
“Clause 8. The Senators and Representatives before 
mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Officers, 
both of the United States and of the several States, 
shall be bound by Oath or Affirmation, to support this 
Constitution; but no religious Test shall ever be re- 
quired as a Qualification to any Office or public 
Trust under the United States.” Constitution of the 
United States, Article VI. 





EDUCATION 


Public Schools—Texas 


tilda Ruth BORDERS et al. v. Dr. Edwin L. RIPPY, as President of the Board of Trustees 


of the Dallas Independent School District, et al. ° 


United States District Court, Northern District, Texas, September 5, 19g7, Civ. No. 6165. 
SUMMARY: [The summary of this case is set out above.] On the remand order of the 


United States Court of Appeals for the Fifth Circuit (see 2 Race Rel. L. Rep. 805) the district 
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court issued an order requiring the integration of the Dallas schools to be commenced at the 
mid-winter term (January, 1958). The text of the court’s opinion upon the issuance of the 


order follows: 


ATWELL, District Judge. 


In the Dallas Independent School District 
there are approximately 119,000 children and 
one out of every six is a Negro. The school 
buildings are completely filled and white child- 
ren will have to be displaced to allow Negro 
children to come in. 

Apparently there is a difference in the scho- 
lastic aptitudes of white children and Negro 
children. There are not enough teachers avail- 
able in the white schools to impart instructions 
to both Negro and white children because of the 
difference in the aptitudes of the two. 

The Circuit Court of Appeals held that so 
long as scholars are excluded from any public 
school of their choice solely because of their co- 
lor, that they are denied their constitutional 
rights. 

A petition for a rehearing was later filed 
by the defendant and called further attention of 
the court to the fact that the Texas Legislature 
has passed a law which has been approved by 
the governor and which became effective Aug. 
23, 1957, which would result in the loss to the 
defendants of six million dollars a year aid from 
the State of Texas which has heretofore been 
granted by the state to the Dallas Independent 
School District. 


This motion for a rehearing was likewise 
denied by the Circuit Court of Appeals. 


This court is now called upon to issue an 
order in accordance with the circuit court’s di- 
rections. That order not only unsettles the tran- 
quility of the Dallas public schools which has 
existed in a proud form for many years under 
which both the colored and white pupils have 
had equal school facilities and splendid teachers, 
but it also takes from the independent school 
district a large necessary amount of state funds 
if and when desegregation is ordered. 


It is difficult, gentlemen, for me to approve 
such an order but this is the law of the land and 
it is my duty to do what I am ordered to by a 
higher court, and, I therefore ask you gentle- 
men of counsel to prepare an order in accord- 
ance with the rulings of United States Court of 
Appeals for this circuit as outlined in its opinion 
upon the original case and upon the motion for 
rehearing, and I should like to have you gentle- 
men of counsel to prepare the order to be ap- 
proved by each of you as to form, ordering in- 
tegration to be permitted in the coming mid- 
winter term of the schools and not before that 
time. Let your order contain the practical por- 
tion of the school board’s division of districts and 
institution of schools. 





EDUCATION 
Public Schools—Virginia 


Doris Marie ALLEN et al. v. The SCHOOL BOARD OF THE CITY OF CHARLOTTESVILLE 


et al. 


United States District Court, Western District, Virginia, July 26, 1957, Civ. No. 51. 





SUMMARY: A class action was brought by Negro school children in federal district court in 
Virginia against officials of the Charlottesville schools seeking their admission to the schools 
without regard to race or color. After hearing the court issued an injunction directing the 
admission of the plaintiffs to public schools at the fall, 1956, term. The injunction was 
suspended, however, pending an appeal. 1 Race Rel. L. Rep. 886 (1956). On appeal the 
Court of Appeals for the Fourth Circuit affirmed. 240 F.2d 59, 2 Race Rel. L. Rep. 59 
(1956). The United States Supreme Court denied certiorari. 77 S.Ct. 667, 2 Race Rel. L. 
Rep. 300 (1957). The plaintiffs then moved in the district court that the suspension of 
the injunction be lifted and that integration be ordered for the September, 1957, term, The 
defendant schoo] officials objected to the granting of that motion, contending that the re- 
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cently enacted Virginia Pupil Placement Act (Chapter 70, 1956 Acts, 1 Race Rel. L. Rep. 
1109) prevented their assigning pupils to any particular school. The court agreed to con- 
tinue the suspension of the decree pending a determination by the United States Supreme 
Court of the constitutionality of that act in another case (see 2 Race Rel. L. Rep. 808) but 


enjoined the enforcement of the act for that period. 


PAUL, District Judge. 


This action having come on to be heard on 
July 26, 1957, upon plaintiffs’ motion to modify 
the judgment entered herein on August 6, 1956, 
to provide that the decree entered herein on 
August 6, 1956, be, in all its terms, effective as 
of the beginning of the school year in Septem- 
ber 1957; and said motion having been argued 
by counsel. 

And it appearing that the defendants object 
to the granting of said motion on the ground 
that by the provisions of Chapter 70 of the Acts 
of the Assembly of Virginia approved Septem- 
ber 29, 1956, the defendants are without author- 
ity to determine the schools which pupils shall 
attend and all pupils in attendance in the schools 
of the State of ‘Virginia are required to make 
application to the Pupil Placement Board pro- 
vided by said Act and that plaintiffs herein have 
not made such application and that said Pupil 
Placement Board has had no opportunity to as- 
sign said pupils under the provisions of said 
Act. 

It further being stated before the Court that 
the question of the constitutionality of said Act 
of Assembly above referred to has been the sub- 
ject of litigation in the Eastern District of Vir- 


ginia and that a judgment holding said Act in 
violation of the Constitution of the United States 
is now the subject of a petition for certiorari 
before the Supreme Court of the United States. 
And it appearing to this Court that it is proper 
that the effective date of decree in this case 
should await the outcome of said petition for 
certiorari and determination of the Supreme 
Court of the United States as to the constitu- 
tionality of the said Pupil Placement Act. 


NOW THEREFORE IT IS ORDERED that 
the injunction entered herein on August 6, 1956, 
be made effective at the commencement of the 
school semester next following the determination 
by the Supreme Court of the United States of 
the matters herein referred to. 


IT IS FURTHER ORDERED THAT pend- 
ing final determination by the Supreme Court of 
the United States of the questions herein re- 
ferred to the defendants herein are enjoined and 
restrained from denying entrance to the public 
schools in the City of Charlottesville of any 
pupil because of failure of the parents or guard- 
ians of such pupil to apply for assignment to the 
Pupil Placement Board as provided for by the 
Act of Assembly approved September 29, 1956. 





EDUCATION 
Public Schools—Virginia 


Clarissa S. THOMPSON et al. v. County SCHOOL BOARD OF ARLINGTON COUNTY, Vir- 


ginia, et al. 


United States District Court, Eastern District, Virginia, September 14, 1957, Civ. No. 1341. 





SUMMARY: In a class action in federal district court, Negro school children in Arlington 
County, Virginia, had obtained an injunction against county school officials requiring their 
admission to schools without discrimination on the basis of race. 144 F.Supp. 239, 1 Race 
Rel. L. Rep. 890 (E.D. Va. 1956). On appeal the Court of Appeals for the Fourth Circuit 
affirmed, holding, in part, that the Virginia Pupil Placement Act (1 Race Rel. L. Rep. 1109) 
was inapplicable to the case. 240 F.2d 830, 2 Race Rel. L. Rep. 59 (1956); cert. denied, 
77 S.Ct. 667, 2 Race Rel. L. Rep. 300 (1957). A motion was then made to the district 
court to amend the decree, which had required the removal of discrimination by January, 
1957, for elementary students and September, 1957, for junior and senior high schools. 
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The school officials also moved to have the decree suspended pending a ruling by the Su- 
preme Court on another case involving the constitutionality of the Pupil Placement Act. The 
court amended the decree so as to require admission of all school children on a racially 
non-discriminatory basis beginning in September, 1957, but declined to suspend the op- 
eration of the injunction. The court stated that the possible application of the Pupil Place- 
ment Act would be reached by it only in the event of a petition to enforce the injunction. 2 
Race Rel. L. Rep. 810 (1957). Thereafter seven Negro pupils were denied admission to previ- 
ously “white” schools in Arlington County because they had failed to apply to the state Pupil 
Placement Board for transfer. [The form adopted by the Virginia Pupil Placement Board 
for the assignment of pupils is set out infra at p. 1042.] They then moved in court for fur- 
ther relief and for enforcement of the court’s order. The court directed the admission of 
the pupils to the schools applied for by September 23, 1957, stating that the admission of 
the pupils to public schools could not be denied on the basis of a failure to comply with the 








Pupil Placement Act. The injunction was, however, suspended pending appeal. 


BRYAN, District Judge. 


Seven Negro children of school age were re- 
fused admission as pupils in the public schools 
of Arlington County, Va., on the opening day of 
the current session. The ground of the refusal 
was that the applicants had not complied with, 
or obeyed, the provisions of the Pupil Place- 
ment Act of Virginia, 1956 Acts, Extra Session, 
c. 70. That statute requires every child before 
entering a public school for the first time, or on 
graduation from one school to another, to apply 
to the Pupil Placement Board for enrollment. 
In refusing the admission, the school principals 
were following the directions of the defendant 
County School Board and Superintendent who, 
in turn, were following the Act. These chil- 
dren, now called the plaintiffs, assert that the 
refusal violates the injunction previously entered 
by this court restraining the defendants from 
denying enrollment in any public school of the 
county, on account of race or color, to any 
otherwise qualified child. The plaintiffs move 
for a supplemental decree directing the admis- 
sion of these children to the schools. The court 
will grant the motion. 


[Procedure Dilatory] 


I. In its injunctive decree the court took no- 
tice of existing and future State and local rules 
and administrative remedies for the assignment 
of children to public schools. It directed con- 
formance with them before the complainant 
should turn to the court. Of course, the decree 
only contemplated reasonable regulations and 
remedies. Defendants’ position that the Pupil 
Placement Act is such a regulation or remedy is 
untenable. The procedure there prescribed is 
too sluggish and prolix to constitute a reason- 


able remedial process. On this point we also 
rely upon the reasoning of the Court of Appeals 
for this Circuit in School Board of the City of 
Newport News et al. v. Adkins et al., July 13, 
1957. 


[Approach to Act Now Different] 


It must be remembered that we are viewing 
the Act in a different frame from the setting in 
which it was tested by the Court of Appeals. 
The Act was then appraised as an administra- 
tive remedy which had to be observed before 
the persons aggrieved could seek a decree of 
judicial relief. Now the Act is measured against 
the enforcement of a decree already granted. 
It is, too, a decree which was passed before the 
adoption of the Placement Act and bears the ap- 
proval of the final courts of appeal. For these 
reasons decision here need not await the out- 
come of the pending effort to obtain a review of 
the Court of Appeals’ judgment. 

This court had hoped that the initial step 
provided in the Placement Act might be isolated 
and utilized as a fair and practicable adminis- 
trative remedy. It thought that a requirement 
that a pupil first entering a school, or transfer- 
ring from one school to another, should seek 
placement from some official or board, would 
not only be a reasonable, but a necessary regu- 
lation as well, in the administration of the 
school. This agency, it seemed, might validly 
be a State agency exclusively—such as the Place- 
ment Board. 

However, the court finds that it cannot fairly 
require the plaintiffs even to submit their ap- 
plications to the Board for school assignment. 
The reason is that the form prescribed therefor 
commits the applicant to accept a school “which 
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the Board deems most appropriate in accord- 
ance with the provisions” of the Pupil Place- 
ment Act. Submission to that Act amounts 
almost to assent to a racially segregated school. 
But even if the form be signed “under protest,” 
the petitioner would not have an unfettered and 
free tribunal to act on his request. The board 
still deliberates, on a racial question, under 
threat of loss of State money to the applicant’s 
school if children of different races are taught 


there. 


[School Board Action Erroneous} 


Il. The court must overrule the claim of the. 


County School Board and Superintendent that 
they should not be held to answer for the denial 
of admittance to the plaintiffs. In this they urge 
that the Placement Board had sole control of 
admissions—that the School Board and Superin- 
tendent had been divested by the Act of every 
power in this respect. As just explained, the 
Placement Act and the assignment of powers 
of the Placement Board are not acceptable as 
regulations or remedies suspending direct obedi- 
ence of the injunction. In law the defendants 
are charged with notice of these infirmities in 
the Board’s authority. Actually the plaintiffs 
were denied admission by the defendants’ 
agents—the school principals—while the defend- 
ants had the custody and administration of the 
schools in question. 

Hence, the refusal by the defendants, imme- 
diately or through their agents, to admit the 
applicants cannot here be justified by reliance 
upon the Placement Board. The defendants 
were imputable, also, with knowledge that the 
injunction was binding on the Placement Board. 
The latter was the successor to a part of the 
School Board’s prior duties; as a successor in 
office to the School Board, the Placement Board 
is one of those specifically restrained by the 
injunction. 


[Basis of Denial] 


III. We look, then, to see if race or color 
was the basis for the denial by the defendants 
and their agents of admission of the applicants 
to the named schools. It is immaterial that the 
defendants may not have intended to deny ad- 
mission on account of race or color. The inquiry 
is purely objective. The result, not the intend- 
ment, of their acts is determinative. 

In this inquiry we have no administrative de- 


- cision with which to commence, save in one 


instance. Consequently, the court must examine 
the evidence in regard to each applicant and 
ascertain whether it indicates that the denial of 
admittance was there due solely to race or 
color. The court is not undertaking the task of 
assigning pupils to the schools. That is the 
function of the school authorities and the court 
has no inclination to assume that responsibility. 
Carson v. Warlick, 1956, 4 cir., 238 F. 2d 724, 
728. But it is the obligation of the court to de- 
termine whether the rejection of any of the 
plaintiffs was solely for his race or color. In 
this light only does the court now review the 
evidence. 

IV. Arlington is a small county in size, but 
thickly populated and having the appearance of 
a city. It has 22,677 (about) pupils in its 
public schools. Of these 1432 are Negroes—946 
in the elementary schools, 311 in the junior 
high school (7th, 8th and 9th grades) and 175 


in the senior high school (10th, 11th and 12th 
grades ). 


[County School Data] 


All together there are 40 school buildings in 
the County. These include 4 schools for Ne- 
groes—one high school, Hoffman-Boston (com- 
bining junior and senior) located in the 
extreme southern end of the County and em- 
bracing an elementary school with it; and 2 
other elementary schools, Drew-Kemper near the 
Hoffman-Boston, and Langston in the district 
to be mentioned in a moment as the northern 
Hoffman-Boston. 

There are 2 high schools for the white chil- 
dren, Washington and Lee in and to serve the 
northern half, and Wakefield in and for the 
south half, of Arlington; there are 6 junior high 
schools, Stratford and Swanson among them, 
scattered throughout the County for the white 
children; and there are 28 elementary “white” 
schools, including Fillmore and Patrick Henry. 

Each school and its contiguous territory form 
a school district. The boundaries of a district 
are drawn to include the school population in 
the vicinity of the school as far as the facilities 
of the school will allow. Before the creation of 
the Placement Board the pupils assignable to 
each school were, if otherwise eligible, limited 
to those who resided in the school district. 
These lines have never been altered by the 
School Board, but the defendants point out 
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that the Placement Board may or may not fol- 
low these bounds. Apparently it has done so. 


Nothing in the evidence indicates that any of 
the plaintiffs is not qualified in his studies to 
enter the school which he sought to enter. Each 
applicant applied to a “white” school, but each 
lives in the district of that school or of another 
nearby “white” school. Nor did the evidence 
reveal a lack of space for him, or that the 
school did not afford the courses suited to the 
applicant. Counsel for the defendants explained 
that they did not adduce evidence as to the 
eligibility of the applicants for their respective 
schools because this was a matter within the 
purview of the Placement Board. Anyway, no 
intimation of disqualification appeared as to any 
applicant. 


[Race Was Ground of Denial] 


A review of the evidence is convincing that 
the only ground, aside from the provisions of 
the Placement Act, for the rejection of the plain- 
tiffs was that they were of the Negro race. The 
rejection was simply the adherence to the prior 
practice of segregation. No other hypothesis can 
be sustained in any of the seven instances. The 
evidence as to the plaintiffs shows as follows: 

(1) Rita and Harolyn Johnson, 15 and 16 
years old, personally presented themselves for 
admission to the Washington and Lee High 
School on the opening day, Sept. 5, 1957. They 
desired to enter the 10th and 12th grades, re- 
spectively, and carried with them documentary 
evidence of their academic proficiency, having 
attended schools in the District of Columbia dur- 
ing the last school session. Their residence is 2901 
North Lexington Street, in the northern extremity 
of the County. It was within the Washington 
and Lee School District and a distance of ap- 
proximately 2 miles (air line) from the school. 
The two other senior County high schools were 
twice that distance from the Johnsons. 

They were refused admission because they 
had not executed the board’s placement forms. 
Their father declining to allow them to complete 
the forms, they are now attending school in the 
District of Columbia. 

(2) Robert A. Eldridge, aged 9, wished to 
enter the 4th grade. As a new arrival in the 
county, his father had made application on 
August 15, 1957, for the enrollment of Robert in 
Fillmore, an elementary school. He procured a 
placement form but did not file it. On the 


opening of school Robert was refused admission 
into Fillmore for lack of the form. 

This boy lives at First and Fillmore Street, a 
distance of slightly more than one city block 
from the Fillmore School, but is within the 
School District of Patrick Henry, an elementary 
school six city blocks away. A white child liv- 
ing there would normally. enter either Patrick 
Henry or Fillmore. The nearest school used by 
colored children was 1.25 miles away. 

(3) Leslie Hamm had completed the ele- 
mentary courses at the County’s Langston School 
and wanted to enter Stratford Junior High 
School. He was refused admission on the opening 
day of school at Stratford because he had not 
been assigned by the Placement Board, never 
having made application. 

He resides at 1900 N. Cameron Street. This ad- 
dress is within what we describe as the northern 
Hoffman-Boston District. This district, however, 
is 3.5 miles from the Hoffman-Boston School 
and from the area around that school also des- 
ignated as a Hoffman-Boston District. The 
northern Hoffman-Boston District is set apart 
apparently because the area is occupied pre- 
dominately by negroes. However, a white child 
living in the northern District would be eligible 
to attend either the Swanson or Stratford Junior 
High School. Swanson is something more than 
a mile from the Hamm residence, Stratford 
slightly less than a mile. 

(4) Louis George Turner and Melvin H. 
Turner, having respectively finished the seventh 
and eighth grades in one of the colored schools 
in the County, sought admission to the Swan- 
son Junior High school on Aug. 22, as well as 
on the opening day. Not having filled out the 
placement form, they were both refused admis- 
sion. They live at the intersection of 22d Street, 
North, and George Mason Drive. This is within 
the northern District of Hoffman-Boston. A 
white child in this section would ordinarily go 
either to Swanson or Williamsburg Junior High 
School. Swanson is less than a mile distant, 
while Williamsburg is about 1.25 miles away. 

(5) George T. Nelson filled out a placement 
form and filed it on August 19 or 26 with the 
principal of Stratford Junior High School. On 
this application, the Pupil Placement Board as- 
signed him to Hoffman-Boston School. On the 
opening day of school he was refused admis- 
sion at Stratford. 

Nelson lives at 2005 North Cameron Street. 
This is within the northern Hoffman-Boston Dis- 
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trict. Hoffman-Boston School is 6 miles from his 
home, while Stratford is 4% mile away. Swanson 
Junior High School is a little further away. The 
basis for the Board’s placement is not given; no 
reason is evident for ignoring Stratford or Swan- 
son. It cannot be accepted, for it is utterly 
without evidence to support it. 


[Order to Issue] 


V. The defendants and their agents, in barring 
the admission of the complainants, did not in- 
tend any defiance of the injunction. The bona 
fides of their assurance to the court—that they 


believed they should not admit the applicants — 


without an assignment by the Placement Board— 
cannot be doubted. However, the defendants 


and their agents must now understand that the 
injunction is paramount in the present circum- 
stances and that they can no longer refuse ad- 
mittance to the plaintiffs. 

The injunction will affect the school attend- 
ance very slightly. Into a white school popula- 
tion of 21,245, only seven Negro children will 
enter; one Negro will be with 11,421 white chil- 
dren in the elementary grades; and no more 
than 6 Negroes among the 9,824 white high 
school students. Of 36 previously “all-white” 
schools in the County, 4 will be affected by the 
decree, and then not to a greater extent than 2 
Negroes in any one of the 4 schools. 

The supplemental decree will be effective at 
the opening of the schools Monday morning, 
September 23, 1957. 


Supplemental Decree of Injunction 


Upon consideration of the motion by and on 
behalf of Harolyn Johnson, Rita Johnson, Robert 
A. Eldridge III, George Tyrone Nelson, E. Leslie 
Hamm, Jr., Louis George Turner and Melvin H. 
Turner that the court enter a further decree 
specifically directing the defendants to admit 
them to the schools to which they have applied 
for admission for the session of 1957-58, and 
upon consideration of the evidence and argu- 
ments of counsel for all the parties on said 
motion, the court is of the opinion, on the find- 
ings of fact and conclusions of law this day 
filed, that said motion should be granted, and, 
therefore, it is 


ORDERED that the defendants, their suc- 
cessors in office, agents, representatives, servants, 
and employees be, and each of them is hereby, 
restrained and enjoined from refusing to admit 
the said movants to, or enroll and educate them 
in, the said schools to which they have made ap- 
plication for admission, that is: 

1. Harolyn Johnson in the Washington and 
Lee High School; 

2. Rita Johnson in the Washington and Lee 
High School; 

3. Robert A. Eldridge III in the Fillmore 
School or the Patrick Henry School; 

4, George Tyron Nelson in the Stratford 
Junior High School or the Swanson Junior High 
School; 

5. E. Leslie Hamm, Jr. in the Stratford Junior 
High School or the Swanson Junior High School; 


6. Louis George Turner in the Swanson Junior 
High School; and 

7. Melvin H. Turner in the Swanson Junior 
High School; upon the presentation by the said 
movants of themselves for admission, enrollment 
and education in the said schools commencing 
at the opening of said schools on the morning of 
September 23, 1957. 

Let copies of this order be forthwith sent to 
counsel in this cause. 


September 14, 1957. 


Order 


ORDER SUSPENDING 
INJUNCTION PENDING APPEAL 


This cause came on further to be heard on 
this 18th day of September, 1957, upon the de- 
fendants’ motion praying for suspension and 
supersedeas of the injunction issued herein on 
the 14th day of September, 1957, pending the 
appeal which the defendants desire to take from 
the decree, and 

It appearing to the Court that the defendants 
have stated good cause why this injunction 
should not be enforced pending appeal and have 
executed bond approved by the Court, it is 


* ADJUDGED, ORDERED and DECREED by 
the Court that the decree be suspended and that 
the injunction be suspended and superseded 


pending appeal. 
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EDUCATION 


Private Schools—Pennsylvania 
In Re: ESTATE OF STEPHEN GIRARD 


Orphan’s Court, Philadelphia County, Pennsylvania, No. 10, July Term, 1885, September 11, 1957. 


SUMMARY: The will of Stephen Girard, who died in 1831, established a trust for the 
education of “poor white male orphans.” The trust is administered now by a Board of City 
Trusts, consisting in part of elected officials of the City of Philadelphia and members ap- 
pointed by the judges of courts of common pleas of the county. An eight-year-old Negro boy 
applied for admission to Girard College. His application was refused because he was not 
“white.” Together with other rejected Negro applicants, he filed a petition in the Orphan’s 
Court of Philadelphia County, claiming the limitation to “white” persons was invalid and 
seeking a review of the denial of his admission. That court denied the application, holding 
that the operation of Girard College by the Board of City Trusts pursuant to terms of the 
will is not “state action” under the Fourteenth Amendment to the United States Constitution 
(see 1 Race Rel. L. Rep. 613) and that the decision in the School Segregation Cases is not 
applicable since the College is not a public institution. 1 Race Rel. L. Rep. 325 (1955). The 
full bench of the Orphan’s Court of Philadelphia County affirmed. 4 D. & C. 2d 671, 1 Race 
Rel. L. Rep. 340 (1956). The Pennsylvania Supreme Court, one justice dissenting, upheld 
the decision of the Orphan’s Court denying the petition for admission, stating that the activity 
of public officials in administering the trust is not to be construed as “state action.” 386 Pa. 
548, 127 A.2d 287, 2 Race Rel. L. Rep. 68 (1956). The United States Supreme Court dis- 
missed the appeal but, treating the appeal as a petition for writ of certiorari, reversed and 
remanded the case for further proceedings not inconsistent with its opinion. The per curiam 
opinion of the Supreme Court states that the “Board which operates Girard College is an 
agency of the State of Pennsylvania [and] . . . its refusal to admit Foust and Felder to the 
college because they were Negroes was discrimination by the state [which is] .. . forbidden 
by the Fourteenth Amendment.” Sub nom. Pennsylvania v. Board of Directors of City 
Trusts, 353 U.S. 230, 77 S.Ct. 806, 2 Race Rel. L. Rep. 591 (1957). On the remand to the 
Pennsylvania Supreme Court, that court remanded the case to the Orphan’s Court for 
further proceedings. Two justices dissented from the order of remand. 2 Race Rel. L. Rep. 
811 (1957). On the remand the Orphan’s Court found that the dominant purpose of Gi- 
rard’s will was to establish a school for “poor white male orphans” rather than to provide 
for the administration of the trust by city officials. The court dismissed the petition of the 
Negro applicants and directed the removal of the Board of Directors of City Trusts as 
trustee effective upon the appointment of a substitute trustee by the court. 


This matter is again before us as the result 
of a mandate of the United States Supreme 
Court and an order of the Supreme Court of 
Pennsylvania entered pursuant thereto. 

The United States Supreme Court, in its per 
curiam opinion dated April 29, 1957, states: 


“The Board* which operates Girard Col- 
lege is an agency of the State of Pennsyl- 
vania. Therefore, even though the Board 
was acting as a trustee, its refusal to admit 


by the Fourteenth Amendment. Brown v. 
Board of Education, 347 US 483, 98 L ed 
878, 74 S Ct 686, 38 ALR2d 1180. Accord- 
ingly, the judgment of the Supreme Court 
of Pennsylvania is reversed and the cause is 
remanded for further proceedings not incon- 
sistent with this opinion.” 


On June 28, 1957, the Supreme Court of 
Pennsylvania entered the following order: 
“The decrees of the Orphans’ Court of 





Foust and Felder to the college because 
they were Negroes was discrimination by 
the State. Such discrimination is forbidden 


® Referring to the Board of Directors of City Trusts 


of the City of Philadelphia. 


Philadelphia County are vacated at the ap- 
pellee’s costs and the cause remanded for 
further proceedings not inconsistent with 
the opinion of the Supreme Court of the 
United States as set forth in its mandate.” 
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It is a universally accepted rule of law that 
the disqualification or incompetency of a trus- 
tee shall not be permitted to defeat the pur- 
poses of a charitable trust, nor to impeach its 
validity, nor to derogate from its enforcement, 
the trustee must be fitted to the trust and not 
the trust to the trustee. We know of no deci- 
sion of any court in the English-speaking world 
which challenges this rule of law. As a matter 
of fact, the Supreme Court of the United States, 
on two previous occasions in litigation dealing 
with the estate of the present testator, clearly 
indicated its adherence to this principle. 


When this will was before the United States _ 


Supreme Court for the first time in Vidal et al. 
v. Stephen Girard’s Executors, 43 U. S. (2 How- 
ard) 127, 188, that court said: 


“It is true that, if the trust be repugnant 
to, or inconsistent with the proper pur- 
poses for which the corporation [here the 
City of Philadelphia] was created, that may 
furnish a ground why it may not be com- 
pellable to execute it. But that will furnish 
no ground to declare the trust itself void, if 
otherwise unexceptionable; but it will sim- 
ply require a new trustee to be substituted 
by the proper court, possessing equity juris- 
diction, to enforce and perfect the objects 
of the trust.” 


Again, in Girard v. Philadelphia, 74 U. S. (7 
Wallace) 1, 12, the court stated: 


“Now, if this were true [that the city 
could not act as trustee] the only conse- 
quence would be, not that the charities or 
trust should fail, but that the chancellor 
should substitute another trustee.” 


In the course of the present proceedings, the 
Supreme Court of Pennsylvania, in a scholarly, 
well-reasoned opinion, carefully and fully re- 
viewed the law and concluded (386 Pa. 548, 
566): 


“But finally, even if the Board of Direc- 
tors of City Trusts were deemed to be en- 
gaged in ‘State action’ in the administration 
of the Girard Trust, petitioners would 
nevertheless not be entitled to the remedy 
they seek. If the city, because bound in its 
public or governmental actions by this in- 
hibition imposed upon it by the Fourteenth 
Amendment, cannot carry out a provision of 
Girard’s will in regard to the beneficiaries 


of the charity as prescribed by him, the law 
is clear that the remedy is, not to change 
that provision, which, as an individual, he 
had a perfect right to prescribe, but for the 
Orphans’ Court, which has final jurisdic- 
tion over the trust which he created, to ap- 
point another trustee.” 


The Supreme Court of the United States has 
ruled, as a matter of Federal constitutional law, 
that the Board of Directors of City Trusts of 
the City of Philadelphia is an agency of the 
State of Pennsylvania and consequently for- 
bidden by the fourteenth amendment from op- 
erating, even as a trustee of private funds, an 
establishment which excludes all but “poor white 
male orphans”. This is the sole issue decided 
by that court. It did not rule, either directly 
or indirectly, that the testator’s express wishes 
were to be disregarded and that the two Negro 
applicants were to be admitted to Girard Col- 
lege. 


[Primary Object] 


Stephen Girard, himself, and both appellate 
courts have defined the primary object of the 
trust to be the creation of an institution for 
“poor male white orphan children”. The Su- 
preme Court of Pennsylvania, which is the final 
arbiter of our State law, has unequivocally 
stated that if, for any reason, the Board of Di- 
rectors of the City Trusts of the City of Phila- 
delphia cannot continue to administer the trust 
in accordance with testator’s directions, it be- 
comes the duty of this court to remove it as 
trustee and to appoint a substituted trustee 
which can lawfully administer the trust in the 
manner prescribed by the testator. 

Our course has been clearly charted. The 
highest appellate courts of the Nation and of 
this State have set forth the principles of Fed- 
eral law and State law, respectively, which we 
must follow in finally disposing of the petitions 
which are the basis of this litigation. 

In order to harmonize the opinions of the 
United States Supreme Court and the Supreme 
Court of Pennsylvania, we hold: (1) That the 
primary purpose of the testator to benefit “poor 
white male orphans”, only, must prevail; and 
(2) that the disqualification of the board as 
trustee of this estate by the United States Su- 
preme Court requires us to remove it from the 
administration of the trust and to appoint a 
substituted trustee, not so disqualified. 
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Accordingly, we reaffirm our previous ruling 
that William Ashe Foust and Robert Felder are 
not eligible for admission to Girard College be- 
cause they are not “poor white male orphans”. 

We, therefore, enter the following 


DECREE 


And now, September 11, 1957, in obedience 
to the mandate of the United States Supreme 
Court dated June 11, 1957, and the order of 
the Supreme Court of Pennsylvania filed June 
28, 1957, and in conformity with the opinion 
of the Supreme Court of Pennsylvania, dated 
November 12, 1956, it is hereby ordered and de- 
creed that: 


1. The petitions of William Ashe Foust 


and Robert Felder for admission to Girard 
College are dismissed. 


2. The Board of Directors of City Trusts 
of the City of Philadelphia is removed as 
trustee of the estate of Stephen Girard, de- 
ceased, effective upon the appointment of 
a substituted trustee by this court. 


8. The Board of Directors of City Trusts 
of the City of Philadelphia is directed to 
transfer and deliver the records and assets 
of the estate of Stephen Girard, deceased, 
to the substituted trustee, promptly, after 
such substituted trustee has been appointed 
and duly qualified. 


4, The Board of Directors of City Trusts 
of the City of Philadelphia is directed to 
file an account of its administration of the 
estate of Stephen Girard, deceased, within 
six months after the date of this decree. 





GOVERNMENTAL FACILITIES 


Parks—Louisiana 


et al. 


Mandeville DETIEGE et al. vy. NEW ORLEANS CITY PARK IMPROVEMENT ASSOCIATION 


United States District Court, Eastern District, Louisiana, May 27, 1957, Civ. No. 2601. 


SUMMARY: A suit was brought in federal district court in New Orleans, Louisiana, seeking to 
have declared unconstitutional state laws of Louisiana and municipal ordinances of New 
Orleans denying Negroes admission to certain parks and recreational facilities of the city, 
and asking injunctive relief. After hearing the court found the statutes complained of to be 
violative of the Equal Protection and Due Process clauses of the Fourteenth Amendment and 


enjoined their enforcement. 
WRIGHT, District Judge. 


JUDGMENT 


The Court, having considered the pleadings, 
affidavits and the entire record in this case, and 
for the reasons orally expressed on May 15, 1957, 


showing plaintiffs entitled to the relief prayed 
for: 


IT IS ORDERED, ADJUDGED AND DE- 
CREED that all laws of the State of Louisiana 
and municipal ordinances of the City of New Or- 
leans denying on the basis of race or color plain- 
tiffs and others similarly situated the use of the 
facilities of New Orleans City Park are uncon- 
stitutional and void in that they deny and de- 
prive plaintiffs and other Negro citizens simi- 


larly situated of the equal protection of the laws 
and due process of law secured by the Four- 
teenth Amendment to the Constitution of the 
United States and rights and privileges secured 
by Title 42, United States Code, Sections 1981 
and 1983. 


IT Is FURTHER ORDERED, ADJUDGED 
AND DECREED that the defendant New Or- 
leans City Park Improvement Association, its 
successors in office, assigns, agents, servants, em- 
ployees and persons acting on its behalf be and 
it is hereby permanently enjoined from denying 
and depriving to plaintiffs and other Negroes 
similarly situated solely on account of their race 
and/or color, the use of the New Orleans City 
Park and its facilities. 
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IT Is FURTHER ORDERED, ADJUDGED 
AND DECREED that plaintiffs have and re- 
cover from defendants their costs in this action. 


IT Is FURTHER ORDERED, ADJUDGED 
AND DECREED that this judgment shall be- 


come effective when it shall have become final 
after exhaustion of appeals. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that a copy of this judgment 
be served on defendants. 





TRANSPORTATION 


Buses—Florida 
Maggie GARMON et al. v. MIAMI TRANSIT COMPANY, Inc., et al. 
United States District Court, Southern District, Florida, August 6, 1957, Civ. No. 7210-M. 


SUMMARY: Negroes in Miami, Florida, brought a class action in federal district court seek- 
ing a declaratory judgment and injunctive relief against the operator of city buses, the City 
of Miami and the city commissioners. The suit asked that city ordinances and state laws 
requiring racial segregation in transportation facilities be declared unconstitutional and 
void and that the defendants be restrained from requiring the plaintiffs and other Negroes 
similarly situated to occupy segregated seating on city buses. The city filed a “defensive 
motion” and the transit company filed a motion to dismiss. On a hearing of these motions 
the plaintiffs moved for the appointment of a three-judge court. The court denied this 
motion, stating that it had already been determined by the United States Supreme Court that 
such ordinances and statutes are unconstitutional and void. The court granted the motion 
to dismiss as to the transit company because the relief sought, a declaration of the uncon- 
stitutionality of the statutes and ordinances, could not be granted as against the company. The 
motion to dismiss as to the city was denied. 15] F.Supp. 953, 2 Race Rel. L. Rep. 129 
(1957). After a further hearing the court found the statutes complained of to be uncon- 
stitutional as violative of the Equal Protection and Due Process clauses of the Fourteenth 





Amendment and issued a permanent injunction against their enforcement. 


CHOATE, District Judge. 


This cause having come on for trial before 
the Court sitting without a jury on the 24th 
day of July, 1957, and the Court having heard 
argument of counsel and having considered the 
evidence presented thereat does find and hold 
as follows. 


FINDINGS OF FACT 


(1) The Plaintiffs herein are Negroes, citizens 
and residents of the United States, the State of 
Florida, and the City of Miami, presently and at 
all times material herein. 

(2) The Defendants, Randall N. Christmas, 
James W. High, Otis Shiver, George W. Du- 
Breuil and Bryant E. Hearn, Sr., are, and at all 
times material herein were, Commissioners of 
the Defendant City of Miami, Florida, a Munici- 
pal Corporation organized and existing under 
the laws of the State of Florida. 


(3) On January 22, 1945, Sections 248 and 
250 of Chapter 55 (Traffic and Vehicular Code) 
of the Code of the City of Miami, Florida, 1945, 
were adopted by the then City Commission of 
the Defendant City of Miami ( Plaintiffs’ Ex- 
hibit “1”). The said Sections 248 and 250 be- 
came effective on June 1, 1945, and were in full 
force and effect up to and including December 
21, 1956, at which date, by virtue of Ordinance 
No. 5853 of the City of Miami, the said Sections 
248 and 250 were renumbered and redesignated 
respectively as Sections 311 and 313 of the Code 
of the City of Miami, Florida, and are now in 
full force and effect. 

(4) Said Section 311 of the Code of the City 
of Miami ( Plaintiffs’ Exhibit “1”, formerly num- 
bered Section 248) imposes a requirement upon 
all operators of busses that separate and equal 
accommodations in the busses be provided for 
white and colored passengers. 

(5) Said Section 313 of the Code of the City 





996 RACE RELATIONS LAW REPORTER 


of Miami ( Plaintiffs’ Exhibit “1”, formerly num- 
bered Section 250) requires that bus drivers en- 
force the provisions of Section 311 and vests the 
drivers with police authority. 

(6) The Defendants, their agents and serv- 
ants, have by custom, practice and legal author- 
ity, enforced said Sections 311 and 313 and are 
continuing to so do to date. 

(7) Counsel for the Plaintiffs and for the 
Defendant City of Miami have admitted in open 
Court that the unconstitutional City Ordinances 
involved in the case of Gayle v. Browder, 352 
U.S. 903 (1956); Id. 142 F. Supp. 707 (M.D. 
Ala. 1956), are in all substantial respects identi- 
cal to the Miami City Ordinances in the case at 
bar. 

CONCLUSIONS OF LAW 


(1) The Court has jurisdiction of the parties 
and the subject matter herein. 

(2) Sections 311 and 313 of the Code of the 
City of Miami, Florida, which requires segrega- 
tion of the white and colored races on the 
busses operated in the City of Miami, Florida, 
be and the same are hereby held to be uncon- 
stitutional in that they violate the due process 
and equal protection of law clauses of the XIV 


Amendment to the Constitution of the United 
States. Gayle v. Browder, 352 U.S. 903 (1956); 
Id. 142 F. Supp. 707 (M.D. Ala. 1956). 


FINAL DECREE AND 
PERMANENT INJUNCTION 


The Court having entered the above Findings 
of Fact and Conclusions of Law, it is, 

ORDERED AND DECREED that the De- 
fendants, their agents, servants, employees and 
successors in office, be and the same are hereby 
permanently enjoined as of the Ist day of Sep- 
tember, 1957, from: 

(a) Enforcing said Sections 311 and 313 of 
the Code of the City of Miami, Florida, and the 
segregation provisions of Chapter 352 (Sections 
352.01 et seq.), Florida Statutes, 1955. 

(b) Enforcing any other Ordinances of the 
City of Miami, Florida, or Statutes of the State 
of Florida, or other provisions of law which 
require segregation of the white and colored 
races on the motor busses or other similar types 
of vehicular transportation, of a common carrier 
of passengers in the City of Miami, Florida. 

DONE AND ORDERED in Chambers at 
Miami, Florida, this 6th day of August, 1957. 





TRANSPORTATION 


Buses—Louisiana 


Abraham L. DAVIS, Jr., et al. v. de Lesseps S. MORRISON et al. 
United States District Court, Eastern District, Louisiana, May 24, 1957, Civ. No. 6418. 


SUMMARY: A suit was brought in federal district court in New Orleans, Louisiana, seeking 
a declaratory judgment that Louisiana laws requiring racial separation on public transporta- 
tion facilities in New Orleans are unconstitutional and asking for injunctive relief. After 
hearing the court determined that enforced segregation of Negro passengers on such facilities 
by law is violative of the federal constitution and laws. A permanent injunction, to become 
final upon exhausiion of appeals, was issued. 





WRIGHT, District Judge. 


JUDGMENT 


This cause came on for hearing on plaintiffs’ 
motion for summary judgment. 


The Court, having carefully considered the 
pleadings, the record heretofore made in this 
cause, oral arguments and submission of the 
briefs by all parties and, after being fully ad- 


vised in the premises, found in its opinion 
handed down orally on May 15, 1957 that the 
enforced segregation of Negro passengers solely 
because of race and/or color on buses, street 
cars, or street railways and trolley buses operat- 
ing within the City of New Orleans, State of 
Louisiana, as required by La. R.S. 45:194, 45: 
195, 45:196, 45:731, 45:732 and 45:733, violates 
the Constitution and laws of the United States. 

Now in accordance with that opinion it is 
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ORDERED, ADJUDGED AND DECREED 
that all laws of the State of Louisiana requiring 
segregation of the races on buses, street cars, 
street railways or trolley buses operating within 
the City of New Orleans are unconstitutional 
and void in that they deny and deprive plaintiffs 
and other Negro citizens similarly situated of the 
equal protection of the laws and due process of 
law secured by the Fourteenth Amendment to 
the Constitution of the United States and rights 
and privileges secured by Title 42, United States 
Code, Sections 1981 and 1983. 


IT IS FURTHER ORDERED, ADJUDGED 


AND DECREED that the defendants, their suc- 


cessors in office, assigns, agents, servants, em- 
ployees and persons acting on their behalf, be 
and they are hereby permanently enjoined and 
restrained (1) from enforcing the aforesaid stat- 
utes requiring plaintiffs and other Negroes simi- 


larly situated to submit to segregation in the use 
of the buses, street cars, street railways and trol- 
ley buses, in the City of New Orleans, and (2) 
from doing any acts or taking any action which 
would require any public tranportation facility, 
or its drivers, to segregate white and Negro pas- 
sengers in the operation of buses, street cars, 
street railways, or trolley buses in the City of 
New Orleans, State of Louisiana. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED that this judgement shall be- 
come effective when it shall have become final 
after exhaustion of appeals. 


IT Is FURTHER ORDERED, ADJUDGED 
AND DECREED that a copy of this judgment 
be served upon each of said defendants. 


IT IS FURTHER ORDERED that defend- 
ants pay all costs. 





TRIAL PROCEDURE 


Petit Juries—Arkansas 
Luther BAILEY v. STATE of Arkansas 


Supreme Court of Arkansas, May 27, 1957, 302 S.W.2d 796. 


SUMMARY: A Negro convicted of rape in an Arkansas state court appealed to the state Su- 
preme Court on grounds, among others, that the trial court erred in overruling a motion to 
quash the regular and special panel of the petit jury. The motion to quash was made on the 
basis of an alleged systematic exclusion of Negroes from jury panels in the circuit in which 
he was convicted. The court found no evidence of such exclusion, stating that the right to 
trial by a jury of his peers does not include a right to have either a proportional number or 
any particular number of members of his race on the jury which tries him. The conviction 





was affirmed. Part of the court’s opinion, by HOLT, J., follows: 


- = * 


In Assignments 6 and 7 appellant contends 
“that the court erred in not allowing the Jury 
Commissioners, for the March term 1952 to the 
March term 1956 inclusive, to testify, as these 
Jury Commissioners would have testified to the 
matters, allegations and other things set out in 
Luther Bailey’s motion to quash the regular and 
special jury panels for the March 1956 term; 
that the court erred in overruling defendant's 
motion to quash the regular panel and the spe- 
cial panel of the petit jury.” 


Mr. Louis Rosteck, Deputy Clerk of the Cir- 
cuit Court, testified in effect that his record 
shows that two Negroes were selected by the 
jury commissioners for the March 1952 term, out 
of a total of 24. It is the general procedure of 
this court to select 24 jurors on the regular panel 
‘and 12 alternates. These two Negroes actually 
served. There was one Negro on the jury panel 
for the September 1952 term. There were two 
Negroes selected for the March 1953 term. Five 
Negroes served during the September 1953 
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term; three were on the extra panel and two on 
the regular panel. For the special panel five 
jurors were selected out of 21. There is nothing 
to indicate on the record whether they were 
white or colored. There were two Negroes on 
the March 1954 term. There were 24 persons 
on the special panel; only five were selected. 
The record does not indicate whether the re- 
mainder were colored or white. Two Negroes 
were selected on the panel for the September 
1954 term. There was a special panel for that 
term of 100 names; seven persons were selected; 
they were all white. He did not know whether 
the remaining people on the list were colored 
or white. Three Negroes served on the March 
1955 regular panel. One person was used from 
the special panel of 100 names. Four Negroes 
were included in the 100. Only one person out 
of 100 was used on the September 1955 special 
panel. There were three Negroes on the regular 
panel. Three Negroes were selected on the reg- 
ular panel for the March 1956 term. The first 
special panel selected has 150 names on it; it 
does not indicate colored and white. The first 
100 on this list were ordered to report this 
morning; 27 of them are here; none are Negroes; 
* * * “Record of Poll Tax receipts issued in 
Pulaski County for the years 1954 and 1955. 


To ae. colored [1954] 10,180 14.8% [1955] 
Total number white [1954] 58,484 85.2% [1955] 
55,980 86.7% 


We think the court did not err in refusing 
to allow the jury commissioners to testify. They 


had not been subpoenaed to appear as witnesses 
and were not present. Furthermore, after the 
court had denied his request that they be per- 
mitted to testify, appellant failed to show what 
the jury commissioners would have said had they 
testified. See Turner v. State, 224 Ark. 505, 275 
S.W.2d 24. 


[Proportional Representation] 


Appellant next argues that the above testi- 
mony of Louis Rosteck alone was sufficient to 
show racial discrimination. We do not agree. 
We think Rosteck’s testimony,—which speaks for 
itself,—does not show an intentional and sys- 
tematic limitation of Negroes on the jury list. 
The rule appears to be well settled that an ac- 
cused is not entitled to a jury composed in part 
of members who are of his race. Cassell v. State 
of Texas, 339 U.S. 282, 70 S.Ct. 629, 94 L.Ed. 
839; Akins v. State of Texas, 325 U.S. 398, 65 
S.Ct. 1276, 89 L.Ed. 1692. Neither was appellant 
entitled to proportionate representation on the 
jury panels. “Fairness in selection has never 
been held to require proportional representation 
of races upon a jury. * * * The mere fact of 
inequality in the number selected does not in it- 
self show discrimination,” Smith v. State, 218 
Ark. 725, 238 S.W.2d 649, 653. Also see State of 
Virginia v. Rives, 100 U.S. 313, 25 L.Ed. 667; 
Thomas v. State of Texas, 212 U.S. 278, 29 S.Ct. 
393, 53 L.Ed. 512. 





CRIMINAL LAW 
Indians—Alaska 


United States District Court, Alaska, May 15, 1957, 151 F.Supp. 182. 


Petition of Emil McCORD for a Writ of Habeas Corpus. 
Petition of Andrew NICKANORKA for a Writ of Habeas Corpus. 


aa ann 


SUMMARY: Two Indians in Alaska were arrested by United States authorities in that terri- 
tory and held under a charge of statutory rape. They petitioned the federal district court 
for their release under a writ of habeas corpus because statutory rape, although a crime 
in the territory of Alaska, is not one of the crimes listed in Title 18, United States Code, 
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Section 1153 * for which an Indian may be tried in United States courts if committed within 
“Indian country.” The court found the contention to be correct and ordered the release of 


the prisoners. 


McCARREY, District Judge. 


This matter comes before the court upon a 
petition for a writ of habeas corpus. 

Emil McCord is being held to answer for 
statutory rape. It is charged that he, being a male 
person 23 years of age, did carnally know and 
abuse a female person under the age of 16 years, 
to wit, 14 years of age. Andrew Nickanorka is 
held to answer on the same charge. It is al- 


leged that he, being a male person 29 years of ~ 


age, did carnally know and abuse another fe- 
male person under the age of 16 years, to wit, 
14 years of age. 

While being held in custody by the United 
States Marshal to answer to the Grand Jury, 
the petitioners filed habeas corpus proceedings 
before this court to obtain their release from 
the United States Marshal, upon the grounds 
that it is contrary to the law to hold them upon 
the territorial crime of statutory rape, in that 
title 18 U.S.C. § 1158, makes such a crime inap- 
plicable to the act charged. The petitioners 
allege that they and the female victims are full- 
blooded Indians and that they all reside at Tyo- 
nek, Alaska, which is within the limits of an 
area set aside for their use by Executive Order 
No. 2141, issued in 1915. 


[Tribal Organization] 


There is no dispute as to the fact that the 
petitioners and the victims are full-blooded In- 
dians and that they and their ancestors, for a 


a, Title 18, United State Code, Section 1153 provides: 
§ 1158. Offenses committed within Indian country. 

Any Indian who commits against the person 
or property of another Indian or other person 
any of the following offenses, namely, murder, 
manslaughter, rape, incest, assault with intent to 
kill, assault with a dangerous weapon, arson, 
burglary, robbery, and larceny within the Indian 
country, shall be subject to the same laws and 
penalties as all other persons committing any of 
the above offenses, within the exclusive jurisdic- 
tion of the United States. 

As used in this section, the offense of rape shall 
be defined in accordance with the laws of the 
State in which the offense was committed, and 
any Indian who commits the offense of rape upon 
any female Indian within the Indian country, 
shall be imprisoned at the discretion of the court. 

As used in this section, the offense of burglary 
shall be defined and punished in accordance 
with the laws of the State in which such of- 
fense was committed. 


long period of time, have resided in this area 
set aside by the order supra, which is adminis- 
tered by the Alaska Native Service, an admin- 
istrative unit of the Bureau of Indian Affairs. 
Further, that the tribe is governed by a council 
elected at general meetings of the tribe. 

One of the petitioners testified at the hearing 
that the chief of the tribe, one Simeon Chickalu- 
sion, died on Easter Sunday and as of this date 
the tribe has not called a meeting to elect a 
new chief. He further testified that there are 
six members of the council and that these mem- 
bers are chosen by a vote of the members at 
a general meeting called for that purpose. Some 
testimony was adduced from this witness to 
the effect that the chief and the council take 
action to correct any infractions of the law set 
up by the council. The witness referred specifi- 
cally to the violation of fish location jumping, 
fishing being the principal source of livelihood 
and income of this Indian tribe, since fur trap- 
ping has virtually become extinct, due to the 
depletion of fur-bearing animals. 


[Status of Tyonek] 


All of the inhabitants in that area, excepting 
one white school teacher who resides there a 
portion of the year, and a Hawaiian who is 
married to a member of the tribe, are all native 
Indians and members of the tribe. 

The petitioners contend that the crimes al- 
leged to have taken place were committed, if at 
all, within “Indian country” which is within the 
definition of 18 U.S.C. § 1151 et seq., and as a 
result thereof, they are outside the jurisdiction 
of the Territory of Alaska and its penal laws. 
Their additional argument is that the crime of 
statutory rape is not within any of the crimes 
set forth in 18 U.S.C. § 1158, which is more 
commonly referred to as the “Ten Major Crimes” 
statute, applicable to Indian offenses within 
Indian country. 

The Government, on the other hand, takes the 
position that Tyonek is not within “Indian coun- 
try”, as defined in 18 U.S.C. § 1151, and that 
Alaska natives are in a different position as 
concerns the jurisdiction of criminal offenses 
than the Indians in the United States proper. 
The Government further contends that, in any 
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event, the crime of statutory rape is within the 
provisions of 18 U.S.C. § 1153. 


[History of Legislation] 


The administration of criminal law in areas 
occupied by members of Indian tribal bodies 
has been the subject of prolonged legislative 
activity, extensively recited in the case of 
United States v. Jacobs, D.C.E.D.Wis.1953, 118 
F.Supp. 208. Congress, for a considerable length 
of time, has removed the trial and punishment 
of criminal offenses from the courts of the 
states and territories of the United States 
within which the Indians are located and sub- 
stituted federal jurisdiction over the major 
crimes and left the minor crimes to the tribal 
organization. United States v. Chavez, 1933, 290 
U.S. 357, 54 S.Ct. 217, 78 L.Ed. 360. A number 
of reasons have been forwarded for this, two 
of which are covered in Ex parte Crow Dog, 
1883, 109 U.S. 556, 3 S.Ct. 396, 27 L.Ed. 1030, 
perhaps the leading case on this subject. The 
Supreme Court there ruled that the courts of 
the Territory of Dakota had no jurisdiction over 
members of the Sioux tribe within Indian coun- 
try, reasoning that their independent status, 
established by treaty, evidences a Congressional 
intent to relieve them of the rule of the Terri- 
tory, and, second, that the tribes must be pro- 
tected from the restraints of a society they do 
not understand and into which they have not 
yet become assimilated. A third reason is sug- 
gested in United States v. Chavez, 290 US. 
857, at page 361, 54 S.Ct. 217, 78 L.Ed. 360, 
that the federal court system may afford the 
Indian protection from a frequently unfriendly 
and occasionally hostile community until the 
time arrives when he is more adequate to de- 
fend himself. Perhaps a fourth reason has been 
the reluctance of the state authorities to as- 
sume the government of a large and tax-free 
population within its borders. Whatever may 
be the determinative reason behind this policy, 
Congress has evidenced an intent to continue 
the existing system by revising the legislation 
pertaining to this subject in 1948. 62 Stat. 757; 
63 Stat. 94. At the same time, however, recent 
enactments of Congress removing certain areas 
in certain states from the exclusive jurisdiction 
of the United States Courts (67 Stat. 588, 18 
U.S.C. § 1162) indicate an intent to place In- 
dian peoples within the same society as their 
white neighbors just as rapidly as they are able 
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to adapt themselves to that society. It is cer- 
tainly to be desired that a time will come when 
there is no need for this type of legislation, but 
that time must be determined by Congress, not 
by this court. 


The principal issue presented at the hearing 
on the writ was whether the Tyonek area fits 
within the meaning of “Indian country” in 18 
U.S.C. § 1153. The Act defines the term as: 


“(a) all land within the limits of any 
Indian Reservation under the jurisdiction of 
the United States government * * * (b) all 
dependent Indian communities within the 
borders of the United States whether within 
the original or subsequently acquired terri- 
tory thereof, and whether within or with- 
out the limits of a state, and (c) all Indian 
allotments, the Indian titles to which have 
not been extinguished * * *.” 18 U.S.C. 
§ 1151. 


[“Indian Country”] 


The Government’s suggestion that the mean- 
ing of the terms is confined to lands reserved to 
the Indians by treaty is not compatible with this 
definition and their contention that the defini- 
tion is as to areas within the several states 
seems also to be incorrect. The Supreme Court 
in the Chavez case, 290 U.S. 357, 54 S.Ct. 217, 
220, defined the term “Indian country” as: 


“# ® ® any unceded lands owned or oc- 


cupied by an Indian nation or tribe of In- 
land °3%..? - 


I feel that this interpretation is broad enough 
to include an area, such as the Tyonek area, 
which is set aside and treated as Indian land, 
even though the executive order separating the 
land from the public domain fails to indicate 
its exact purpose. The Court of Appeals for 
this circuit has indicated that the recent amend- 
ments of the provisions applicable to these situa- 
tions have served to enlarge the meaning of the 
term, rather than to diminish it. Williams v. 
U. S., 9 Cir., 1954, 215 F.2d 1; Guith v. U. S., 9 
Cir., 1956, 230 F.2d 481. In this light, I think 
I am warranted in concluding that the Tyonek 
area is “Indian country.” 


[Status of Alaska Indians] 


The prosecution’s argument that Alaska na- 
tives have a different status than Indians of the 

















States is a rather novel concept which I regard 
as inaccurate. The district court in United 
State v. Kie, D.C.Alaska 1885, Fed.Cas.15,528a, 
indicated that the Territory of Alaska as a whole 
was not Indian country and that the natives of 
this area had not achieved independent status 
by treaty. With these observations I can con- 
cur, but I do not feel that this acts to remove 
them from the definitions of Congress other- 
wise applicable to them and not limited by the 
legislative pronouncement. See In re Sah Quah, 
D.C. Alaska 1886, 31 F. 327 in this regard. In 
view of the opinions expressed by these courts 
and the definition of Congress, however, any. 
extension of the definition beyond those areas 
set apart from the public domain and dedicated 
to the use of the Indian people, and within 
which is found an operational tribal organiza- 
tion, would be unwarranted. 


[Statutory Rape] 


The next question is whether the crime of 
statutory rape is one of those crimes within 
the terms of 18 U.S.C. § 1153 of which the 
federal courts will take jurisdiction. The pro- 
vision states: 


“Any Indian who commits against the 
person * * * of another Indian * * * any 
of the following offenses, namely rape 
* * ® shall be subject to the same laws and 
penalties as all other persons committing 
any of the above offenses, within the exclu- 
sive jurisdiction of the United States. As 
used in this section, the offense of rape shall 
be defined in accordance with the laws of 
the State in which the offense was com- 
mitted * * °.” 


In United States v. Jacobs, D.C., 113 F.Supp. 
208, the court concluded, after an extensive dis- 
cussion of the Congressional activities concern- 
ing the provision cited, that it was not the 
intent of Congress to include the offense of 
statutory rape or carnal knowledge of a female 
under a certain age in those crimes enumerated 
in the Act. The same conclusion has been 
reached by the Supreme Court of Wisconsin in 
State v. Rufus, 1931, 205 Wis. 317, 237 N.W. 67. 
The reasoning adopted in these cases is quite 
convincing and the deletion of a proposed 
amendment to the Act which would have pro- 
vided for this offense would certainly indicate 
that Congress preferred to leave this matter to 
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the tribal courts. At any rate, as the Jacobs 
case states, any doubt in this direction must be 
resolved in favor of the accused: 


“It is axiomatic that statutes creating and 
defining crimes cannot be extended by in- 
tendment, and that no act, however wrong- 
ful, can be punished under such a statute, 
unless clearly within its terms. There can 
be no constructive offenses, and before a 
man can be punished, his case must be 
plainly and unmistakably within the statute. 
[Citations.]” [113 F.Supp. 207] 


[Tribal Advances] 


We have no indication that the particular acts 
in question will subject the petitioners to pun- 
ishment by the tribe. It is with interest that one 
observes the Indian race in the United States is 
fast advancing in the adoption of the white 
man’s society. This is commendable and the 
realization of a goal sought. A large part of 
our Indian population is at last shedding the 
distrusts and fear of our society which they 
have evidenced in the past. Many are entering 
commercial activities with their Caucasian 
neighbors. A small but encouraging number 
have entered the professions and our institu- 
tions of education are beginning to feel the in- 
flux of Indian students, which has been so long 
desired, but until recently, little realized. The 
records of the past series of armed conflicts in 
which the United States has engaged illustrates 
a most commendable achievement by members 
of the Indian elements of our population. In 
the interest of further acquainting the members 
of the tribe with the society with which they 
must soon become members, it would certainly 
be injudicious to allow the petitioners to es- 
cape without any sanctions applied to them. 
However, the sanctions to be applied by the 
chief and the council must be left to the tribe, in 
the absence of Congressional action. United 
States v. Quiver, 1916, 241 U.S. 602, 36 S.Ct. 
699, 60 L.Ed. 1196. 

Since it follows as a corollary that if the In- 
dian people want to take advantage of the op- 
portunities afforded them under our democracy, 
there must, of necessity, and corollary to these 


* opportunities, follow the paralleling responsi- 


bility of abiding by the laws and precepts of 
government that have been adopted by the 
white race and which have made our democracy 
great. However, I cannot avoid agreeing with 
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Judge Tehan in the Jacobs case, 113 F.Supp. 


members of the native groups, be they Indian 
203, when he says: 


or Eskimo, as a general removal of the terri- 
torial penal authority over them, for the reason 
that this court will take judicial notice that 
there are few tribal organizations in Alaska that 
are functioning strictly within Indian country 
as defined in 18 U.S.C. § 1151 et seq. As I 
have said, only when the offense fits distinctly 
within the provisions of the applicable federal 
law will territorial jurisdiction be ousted. Tes- 
timony indicates that the Tyonek area, unlike 
most areas inhabited by Alaska natives, has been 
set aside for the use of and is governed by an 
operational tribal unit. Under these conditions, 
I can see no alternative but to order the release 
of the petitioners. 


“It may well be that the description of 
the Indian people set out in Ex parte Crow 
Dog [109 U.S. 556, 3 S.Ct. 396, 27 L.Ed. 
1030] is no longer warranted, and that the 
time has come to make Indians subject to 
more of the laws governing other citizens or 
residents of the United States. But this is a 
matter for the legislature and not the courts. 
It is for Congress to change a policy that 
has been long established and has been re- 
peatedly recognized by the courts.” 


[Release Ordered] 
This decision should not be interpreted by 





ORGANIZATIONS 
Boycott—Alabama 


State of ALABAMA ex rel. John PATTERSON, Attorney General vy. TUSKEGEE CIVIC AS- 
SOCIATION, an unincorporated association. 


Circuit Court, Macon County, Alabama, In Equity, August 15, 1957, No. 2157. 


SUMMARY: Concurrent with the adoption of legislation in Alabama which would have the 
effect of removing from municipal limits of the city of Tuskegee a number of previously 
registered Negro voters (Alabama Act 140, 1957, 2 Race Rel. L. Rep. 856), the Tuskegee 
Civic Association and individual Negroes allegedly proposed a “boycott” of merchants of the 
city by Negroes. The Attorney General of Alabama brought suit in a state court to enjoin the 
boycott and to restrain the Association and persons acting in concert with it from using force 
or coercion or other means to carry out the boycott. The court granted a temporary restraining 


order. Later, on September 9, 1957, the court denied a motion to dissolve the temporary 
restraining order. 


Petition Filed by the Attorney General 


To THE HoNnorRABLE JupcEs or Samp Court IN 
Egurty Srrtinc: 


The State of Alabama, on the relation of John 
Patterson, Attorney General of the State of 
Alabama, respectfully represents unto your 


Honors as follows: 


1. The complainant, John Patterson, is the 
duly qualified Attorney General of the State of 
Alabama, and as such brings this action in the 
name of and for the State of Alabama. 


2. The respondent, Tuskegee Civic Associa- 


tion, is an unincorporated membership associa- 
tion doing business in the State of Alabama, with 
its principal office of business in Tuskegee, 
Macon County, Alabama. 


3. The respondent, Tuskegee Civic Associa- 
tion, was organized in Macon County, Alabama, 
in 1941, and, according to records obtained in 
the office of respondent, the alleged general ob- 
jectives of respondent were to “promote through 
group action, the civic, economic, political, 
educational, social and religious well being of 
Macon County citizens.” Also, according to said 
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records, the respondent was dedicated to a 
policy of “unrestricted citizenship for all 
Americans,” and “unwaveringly opposed to 
legal enforced segregation based on racial 
identity.” Also, according to said records, the 
respondent joined and worked with the Tuskegee 
branch of the National Association for the Ad- 
vancement of Colored People, Inc., “to increase 
the effectiveness and efficiency of group action.” 
The respondent began operating in Macon 
County, Alabama, in 1941, with approximately 
50 members and has continuously operated since 
said date and presently is operating and doing 
business in Macon County, Alabama, and now 


claims a membership in excess of 1200 mem- 


bers. The respondent holds regular weekly 
meetings in Negro churches. The respondent 
maintains an office on the second floor of the 
Tuskegee Building and Loan Association Build- 
ing, Old Montgomery Road, Tuskegee, Macon 
County, Alabama, which office and equipment 
it shares with the Tuskegee branch of the Na- 
tional Association for the Advancement of 
Colored People, Inc., an organization which is 
presently enjoined from conducting any business 
in the State of Alabama because of violation of 
State laws. The respondent maintains its files, 
membership lists, records, literature, mimeograph 
machine, typewriters, and other equipment in 
said office. The present officers of said associa- 
tion are as follows: G. C. Gomillion, President; 
Lyman B. Jefferies, Treasurer; and William P. 
Mitchell, Secretary. Respondent presently has 
the following standing committees: Membership 
Committee, Voter Franchise Committee, Political 
Action Committee, Economic Action Committee, 
Legal Redress Committee, and Community Wel- 
fare Committee. The chairmen of these com- 
mittees are Della D. Sullins, William P. Mitchell, 
C. G. Gomillion, Lynwood T. Dorsey, Otis 
Pinckard, and James A. Johnson, respectively. 
A copy of the 1956 annual report of respondent 
association is attached hereto and made a part 
hereof and marked Exhibit “A.” A photostatic 
copy of a statement of policy obtained from the 
office of respondent on July 25, 1957, setting 
forth the aims and purposes of respondent as- 
sociation is hereto attached and made a part 
hereof and marked Exhibit “B.” 


[First Meeting] 


4, On June 25, 1957, respondent held a mass 
meeting for Negroes at Butler Chapter, A.M.E. 
Zion Church, in Macon County, Alabama, and 
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approximately 2500 Negroes attended. At said 
meeting which was sponsored by the respondent, 
the officers, members and followers of respondent 
association, urged the Negroes present to refrain 
from trading or buying any goods or services 
from the white merchants of Tuskegee and 
Macon County, Alabama. C. G. Gomillion, 
President of respondent association, stated pub- 
licly to the Negroes at said meeting, “We will 
buy goods and services from only those who 
will recognize us and who will help rather than 
oppress us.” Referring to the white citizens of 
Tuskegee, Alabama, C. G. Gomillion further 
stated at said meeting, “Soon the time will come 
when they will have to respect us. They may 
hate our guts but they will respect us.” On 
June 26, 1957, Reverend K. L. Buford, Pastor of 
Butler Chapter, A.M.E. Zion Church, and a mem- 
ber of the respondent association, and adviser to 
the Executive Board of the respondent associa- 
tion, made a public statement that, “The boycott 
will continue as long as necessary in fighting the 
gerrymandering act. The economic squeeze can 
become permanent. We feel we can hold out 
longer than they. We feel we have been dealt 
with unjustly, but we will feel no animosity if 
the situation is altered.” Immediately following 
this meeting the respondent association began 
conducting, financing, and carrying out a planned 
illegal boycott of the white merchants of the 
City of Tuskegee and the County of Macon, 
and have continued said. illegal boycott since 
said date. Since said mass meeting on June 25, 
1957, respondent as an association of individuals 
has carried out an organized campaign to pre- 
vent a large portion of the public from doing 
business with the white merchants of the City 
of Tuskegee, Macon County, Alabama, by means 
ranging from persuasion to threats and intimida- 
tion, including threats of physical violence and 
intimidation. A photostatic copy of a newspaper 
clipping from the Montgomery Advertiser, Mont- 
gomery, Alabama, dated June 25, 1957, is hereto 
attached and made a part hereof and marked 
Exhibit “C.” A photostatic copy of a newspaper 
clipping from the Montgomery Advertiser, 
Montgomery, Alabama, dated June 26, 1957, is 
hereto attached and made a part hereof and 
marked Exhibit “D.” 


’ [Second Mass Meeting] 


5. On July 2, 1957, respondent held a mass 
meeting for Negroes at the Washington Chapel, 
A.M.E. Church in Macon County, Alabama, and 
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approximately 2,000 Negroes attended. At said 
meeting which was sponsored by respondent 
association, the officers, members and followers 
of respondent urged the Negroes present to boy- 
cott the white merchants of Tuskegee, Alabama, 
and urged them not to buy any goods or services 
from said merchants. At said meeting the 
Reverend Martin Luther King, President of the 
Montgomery Improvement Association, Mont- 
gomery, Alabama, appeared as a guest speaker 
and stated to the Negroes present, “I am happy 
the day has come when you no longer pay to be 
mistreated. You are not seeking to put the stores 
out of business but to put justice into business.” 
The Reverend K. L. Buford stated at said meet- 
ing as follows: “White people of Tuskegee have 
asked to be isolated in that area round the 
square. All right, I think they ought to have 
it.” The Reverend Ralph Abernathy, a guest 
speaker at said meeting, stated to the Negroes 
present as follows: “The hour has come for 
all Negroes in Tuskegee and surrounding areas 
to get in the fight or for God's sake get out.” 
A copy of a handbill printed and distributed by 
the respondent announcing the said mass meet- 
ing of July 2, 1957, is hereto attached and made 
a part hereof and marked Exhibit “E.” Said 
handbill was circulated throughout Macon 
County, Alabama. A photostatic copy of a news- 
paper clipping from the Montgomery Advertiser, 
Montgomery, Alabama, dated July 2, 1957, is 
hereto attached and made a part hereof and 
marked Exhibit “F.” 


[Ends Sought] 


6. On July 3, 1957, in an interview with 
Gertrude Cargile, a staff writer for the Birming- 
ham News, Birmingham, Alabama, C. G. Gomil- 
lion, President of the respondent association, 
made the following statement in answer to a 
question as to what the boycott was supposed 
to gain for the Negroes: “That it was of no 
immediate value except to call to the attention 
of the public the plight of Macon County and 
that in the meantime those who cannot be satis- 
fied with the simple needs that can be furnished 
by Negro businesses near Tuskegee Institute 
are travelling to Montgomery or Opelika for 
merchandise.” Attached hereto and made a part 
hereof and marked Exhibit “G” is an affidavit 
by Gertrude Cargile, dated August 6, 1957. 


7. On July 9, 1957, respondent held a mass 
meeting for Negroes at the Greenwood Mission- 
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ary Baptist Church in Macon County, Alabama, 
and approximately 3,000 Negroes attended. At 
said meeting which was sponsored by respon- 
dent, the officers, members and followers of re- 
spondent, urged the Negroes present to boycott 
the white merchants of the City of Tuskegee 
and Macon County, Alabama. Dr. Stanley H. 
Smith, a member of the respondent association, 
urged the Negroes present at said meeting “to 
continue to fight.” At said meeting, A. G. Gas- 
ton, a guest speaker, stated, “Your inconvenience 
in spending is good for you.” Reverend S. T. 
Martin, a member of the respondent association, 
made the following public statement, “I am not 
boycotting myself, I buy my groceries in Mont- 
gomery and have always done so, but those who 
are engaged in this thing are doing it in re- 
taliation. I would imagine that they are re- 
taliating for not being allowed to vote.” A 
photostatic copy of a newspaper clipping from 
the Montgomery Advertiser, Montgomery, Ala- 
bama, dated July 9, 1957, is hereto attached 
and made a part hereof and marked Exhibit “H.” 
A photostatic copy of the speech made by the 
said A. G. Gaston dated July 9, 1957, is hereto 
attached and made a part hereof and marked 
Exhibit “I.” A photostatic copy of a handbill 
printed and distributed by the respondent an- 
nouncing the said mass meeting of July 9, 1957, 
is hereto attached and made a part hereof and 
marked Exhibit “J.” 


[ Handbills] 


8. On July 16, 1957, respondent held a mass 
meeting for Negroes at the Greenwood Mission- 
ary Baptist Church in Macon County, Alabama, 
and on July 23, 1957, respondent held another 
mass meeting for Negroes at Washington Chapel, 
A.M.E., Church in Macon County, Alabama, and 
on July 30, 1957, respondent held another mass 
meeting for Negroes at Washington Chapel, 
A.M.E., Church in Macon County, Alabama, and 
on August 6, 1957, respondent held another mass 
meeting for Negroes in Macon County, Alabama, 
and on August 13, 1957, respondent held an- 
other mass meeting for Negroes in Macon 
County, Alabama. At each of said meetings the 
officers, members, and followers of respondent 
association urged the Negroes present to boycott 
the white merchants of the City of Tuskegee and 
Macon County, Alabama. At the meeting on 
July 30, 1957, C. G. Gomillion, President of 
the respondent association, stated, “Since we 
have been thrown out of the city limits and 
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since our votes are not wanted, some of our 
people have decided that our dollars are not 
wanted either and we went elsewhere.” A photo- 
static copy of a newspaper clipping from the 
Montgomery Advertiser, Montgomery, Alabama, 
dated July 16, 1957, is hereto attached and made 
a part hereof and marked Exhibit “K.” Attached 
hereto and made a part hereof and marked 
Exhibit “L” is a clipping from the Montgomery 
Advertiser, Montgomery, Alabama, dated August 
4, 1957. Photostatic copies of handbills printed 
and distributed by respondent announcing said 
mass meetings of July 23 and July 30, 1957, are 
hereto attached and made a part hereof and 
marked Exhibits “M” and “N.” 


9. The respondent has caused to be printed, 
published, circulated and distributed handbills 
urging the Negroes of Macon County, Alabama, 
not to trade or buy goods and services from 
the white merchants of Tuskegee and Macon 
County, Alabama. Photostatic copies of said 
handbills are hereto attached and made a part 
hereof and marked Exhibits “O” through “V.” 
Attached hereto and made a part hereof and 
marked Exhibits “W,” “X,” and “Y” are photo- 
static copies of handbills found in the office of 
the respondent association on July 25, 1957, 
which urge the Negroes of Macon County to 
boycott the white merchants of Tuskegee and 
Macon County, Alabama. 


[Illegal Combination] 


10. Your complainant avers that the respond- 
ent has continuously since, to-wit, June 25, 1957, 
and is presently continuing to finance and carry 
out an illegal boycott of the white merchants of 
the City of Tuskegee and Macon County, Ala- 
bama, and your complainant further avers that 
respondent without just cause or legal excuse 
for so doing, and with malice, has entered into 
an illegal combination conspiracy, agreement, 
arrangement and undertaking for the purpose of 
hindering, delaying, and preventing the white 
merchants of Tuskegee and Macon County, Ala- 
bama, from carrying on their lawful businesses; 
and that said respondent has without just cause 
and legal excuse, and with malice, advised, en- 
couraged, and taught the necessity, duty, pro- 
priety and expediency of carrying on an illegal 
boycott of the white merchants of said city 
and county; and that said respondent has caused 
to be published, printed and knowingly circu- 
lated and distributed handbills and other printed 
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matter advertising, advising, teaching and en- 
couraging the necessity, duty, propriety and ex- 
pediency of carrying out an illegal boycott 
against the white merchants of said city and 
county; all of said acts being contrary to the 
statutes of the State of Alabama. 


11. The complainant further avers that the 
aforesaid acts of respondent in financing, or- 
ganizing, and carrying out said illegal boycott 
of the white merchants of the City of Tuskegee 
and Macon County, Alabama, are in violation of 
Chapter 20, Title 14, Code of Alabama 1940. 


12. The complainant further avers that the 
aforementioned acts of the respondent in con- 
ducting, financing and carrying out said illegal 
boycott of said white merchants has caused and 
is continuing to cause irreparable injury and 
damage to the said white merchants of Tuskegee 
and Macon County, Alabama. Complainant 
further avers that beginning on the date after 
the first mass meeting sponsored by respondent 
on June 25, 1957, the gross sales of the said 
white merchants of said city and county fell off 
sharply, and since said date the said gross sales 
of said white merchants has shown a decrease 
of from, to-wit, 43% to 70% from what the gross 
sales were prior to the commencement by the 
respondent of said illegal boycott, and prior 
to the first mass meeting held by respondent on 
June 25, 1957. Attached hereto and made a part 
hereof and marked Exhibits “Z” through “JJ” 
are affidavits of white merchants of Tuskegee 
and Macon County, Alabama, showing said de- 
crease in gross sales. 


[Intimidation] 


13. Complainant further avers that respond- 
ent, its officers, members and persons acting in 
concert with respondent, have used, and are 
presently using, and unless restrained from so 
doing, will continue to use, force, threats, in- 
timidation, and other unlawful means to prevent 
citizens of Tuskegee and Macon County, Ala- 
bama, and others from trading with or buying 
goods and services from white merchants in 
Tuskegee, Macon County, Alabama, who are 
engaged in lawful occupations and businesses 
in said city and county. Attached hereto and 


* made a part hereof and marked Exhibits “KK” 


through “UU” are affidavits from persons who 
have been threatened, intimidated, forced and 
coerced by respondent, its members and follow- 
ers, in an effort to prevent said persons from 
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‘trading with white merchants in Tuskegee and 
Macon County, Alabama. 


14. Your complainant further alleges that the 
actions of the respondent in conducting, financ- 
ing and carrying out the illegal boycott against 
the white merchants of the City of Tuskegee 
and Macon County in violation of Chapter 20, 
Title 14, Code of Alabama 1940, and its actions 
in threatening, forcing, intimidating and coerc- 
ing citizens of Macon County, Alabama, in an 
effort to prevent said citizens from buying goods 
and services from said white merchants, is dis- 
turbing and injuring the inhabitants of the 
entire community of Macon County, is annoy- 
ing to the public generally, is subversive of 
public order, tends to breach the peace, and 
constitutes a public nuisance. 


15. Your complainant further avers that the 
said illegal acts of respondent in carrying out 
said boycott constitutes an illegal combination 
in restraint of trade and is contrary to public 
policy and should be enjoined. 


[Economy Affected] 


16. Your complainant further avers that the 
aforementioned action of the respondent is cal- 
culated to destroy the economy of an entire 
city, and to destroy the means of livelihood for 
a large segment of the population of Macon 
County, and complainant avers that such actions 
are malicious and are causing irreparable injury 
and damage to the public welfare, and should 
be enjoined. 


17. Your complainant further avers that the 
aforementioned acts of the respondent are 
causing irreparable injury and damage to the 
constitutional rights of the citizens of Macon 
County, and the State of Alabama, particularly 
the white merchants of Tuskegee and Macon 
County, Alabama. The right to conduct one’s 
lawful business and earn a livelihood without 
wrongful and illegal interference, and the right 
to enjoy the good name and good will of such 
a business, is a valuable property right, granted 
to every citizen by the Constitution of the State 
of Alabama, and such right should be protected 
by the injunctive process. The aforementioned 
actions of the respondent is further calculated 
to destroy the business of white merchants of 
the City of Tuskegee and Macon County, and 
such action on the part of the respondent is a 
violation of the constitutional rights, liberties and 


privileges of white merchants of the City of 
Tuskegee and Macon County. 


18. Your complainant further avers that the 
State of Alabama in its sovereign capacity is 
interested in the protection of its citizens from 
invasion of their legal and constitutional rights 
and when such acts, though they constitute a 
crime, interfere with the liberties, rights and 
privileges of citizens, the State not only has 
the right to seek an injunction to enjoin the 
commission of said acts, but it is its duty to do 
so. 


19. Your complainant further charges that the 
respondent will continue, and is continuing, to 
violate the provisions of Chapter 20, Title 14, 
Code of Alabama 1940, and will continue to 
conduct, finance and carry out said illegal boy- 
cott against the merchants of the City of 
Tuskegee and Macon County, and will continue 
to use force, intimidation, threats and coercion 
against citizens of Macon County in Alabama 
and others to prevent them from trading with 
said merchants, unless restrained therefrom by 
order, judgment, and decree of this court. 


20. Your complainant in his capacity as At- 
torney General of the State of Alabama further 
alleges that it is the duty of the State of Ala- 
bama to protect the interest, welfare, safety, 
constitutional rights and liberties of its citizens, 
and to protect the economic prosperity of the 
various communities of the State against such 
illegal acts as have been or are being com- 
mitted by the respondent in carrying out said 
illegal boycott, and complainant further alleges 
that the acts of the respondent as above de- 
scribed constitute a public nuisance to the 
citizens of the State of Alabama and will con- 
tinue to be a public nuisance unless the practice 
of the respondent be effectively restrained. 


21. Complainant further avers that respond- 
ent will continue by illegal actions to injure 
the public interest and welfare of Macon County, 
State of Alabama, and will continue to violate 
the constitutional rights, privileges and liberties 
of the citizens of Macon County and the State 
of Alabama unless the actions of the respondent 
be effectively restrained. 


22. Your complainant further avers that the 
said respondent should be restrained and en- 
joined from further committing the illegal acts 
as aforesaid and from further carrying out the 
illegal boycott against the white merchants of 
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the City of Tuskegee and Macon County so as 
to avoid a multiplicity of suits. 


23. Your complainant further avers that the 
aforesaid illegal acts of the respondent in carry- 
ing out said illegal boycott is causing irreparable 
injury to the State of Alabama and its citizens 
for which there is no adequate remedy at law. 


WHEREFORE, premises considered, your 
complainant further prays: 


1. That this court will take jurisdiction of this 
bill of complaint and cause proper process to 
issue to the respondent herein requiring it to 
plead, answer or demur within the time re- 
quired by law, or else suffer a decree pro 
confesso. 


2. That this court issue a temporary injunction 
enjoining, restraining and prohibiting the above 
named respondent, Tuskegee Civic Association, 
an unincorporated association, its officers, mem- 
bers, agents, employees, servants, followers, at- 
torneys, successor or successors, and all persons 
in active concert or participation with respond- 
ent, Tuskegee Civic Association, and all persons 
having notice of said order, from using any 
force, threats, intimidation, and coercion, to pre- 


vent any person from trading with or buying 
goods and services from any merchant in Tus- 
kegee and Macon County, Alabama, who is 
engaged in operating a lawful business, and 
from further violating in any manner the pro- 
visions of Chapter 20, Title 14, Code of Alabama 
1940, and from taking any part whatsoever in a 
combination or conspiracy for the purpose of 
hindering or injuring the merchants of the City 
of Tuskegee and Macon County, Alabama, in the 
carrying out of their lawful occupations or 
businesses. 


3. That upon a final hearing, the court will 
issue a permanent injunction in accordance with 
the foregoing prayer for a temporary injunction. 

And your complainant prays for such other 
and different relief that may be meet and just 
in the premises and as to which he is in equity 
and good conscience entitled. 


JOHN PATTERSON, 
Attorney General, State 
of Alabama 

MacDONALD GALLION, 
Chief Assistant Attorney 
General, State of Alabama 


Decree for Temporary Restraining Order and Injunction 


WALTON, Circuit Judge. 


This cause, being submitted to the court upon 
application of the complainant, duly verified as 
required by law for a temporary restraining 
order and injunction as prayed for in the original 
bill of complaint filed in this cause, and upon 
consideration thereof, and of the evidence of- 
fered in support thereof in the form of sworn 
petition, exhibits attached thereto, and affidavits, 
and the State not having elected to give bond, 
the court is of the opinion same should be 
granted. 


IT IS THEREFORE ORDERED, AD- 
JUDGED AND DECREED by the court that 
the respondent, Tuskegee Civic Association, an 
unincorporated association, its officers, mem- 
bers, agents, employees, servants, followers, at- 
torneys, successor or successors, and all persons 
in active concert or participation with respond- 
ent, Tuskegee Civic Association, and all persons 
having notice of this order, be, and they are 
hereby enjoined, restrained and prohibited, until 


further orders of the court from using any force, 
threats, intimidation, and coercion to prevent any 
person from trading with or buying goods and 
services from any merchant in Tuskegee and 
Macon County, Alabama, who is engaged in 
operating a lawful business, and from further 
violating in any manner the provisions of Chap- 
ter 20, Title 14, Code of Alabama 1940, and 
from taking any part whatsoever in a combina- 
tion or conspiracy for the purpose of hindering 
or injuring the merchants of the City of Tuskegee 
and Macon County, Alabama, in the carrying 
out of their lawful occupations or businesses. 


IT IS FURTHER ORDERED, ADJUDGED 
AND DECREED by the court that the Sheriff 
of Macon County, Alabama, or any other lawful 
officer of the State of Alabama, serve a copy of 
the petition and this order upon respondent by 


. service thereof upon any officer of respondent 


found within the County of Macon, State of 
Alabama. 


DONE at LaFayette, Alabama, this the 15th 
day of August, 1957. 
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Motion to Dissolve Restraining Order Denied 
September 9, 1957 


WALTON, Circuit Judge. 


This cause is before the court upon the bill 
of complaint filed by the State of Alabama on 
the Relation of John Patterson, Attorney General 
of the State of Alabama, and against Tuskegee 
Civic Association, an Unincorporated Association. 

The bill alleges that the respondent, Tuskegee 
Civic Association, is conducting a boycott of 
the merchants of the City of Tuskegee, Macon 
County, Alabama, by means ranging from per- 
suasion to threats and intimidation, including 
threats of physical violence and intimidation, 
and the bill has attached to it and made a part 
of the same certain exhibits in the way of news- 
paper clippings, affidavits, and other matters. 

This bill was presented to this court for a 
temporary injunction enjoining, restraining and 
prohibiting the respondent, Tuskegee Civic As- 
sociation, its officers, members, agents, em- 
ployees, servants, followers, attorneys, successor 
or successors, and all persons in active concert 
or participation with the respondent, Tuskegee 
Civic Association, from using any force, threats, 
intimidation and coercion, to prevent any person 
from trading with or buying goods and services 
from any merchant in Tuskegee and Macon 
County, Alabama, who is engaged in operating 
a lawful business, and from further violating in 
any manner the provisions of Chapter 20, Title 
14, Code of Alabama 1940, and from taking 
any part whatsoever in a combination or con- 
spiracy for the purpose of hindering or injuring 
the merchants of the City of Tuskegee and 
Macon County, Alabama, in the carrying out of 
their lawful occupations or businesses. 

Upon the presentation of the bill to the court, 
the court issued a temporary injunction in ac- 
cordance with the prayer of the bill of com- 
plaint. 


[Motion Filed] 


And on August 27, 1957, the respondent filed 
in this court its motion to dissolve the temporary 
injunction issued and granted by this court, and 
the respondent assigned in its motion for a dis- 
solution of said temporary injunction the grounds 
as set out in said motion to dissolve. 

Accordingly, the court fixed the 6th day of 


September, 1957, as the time for the hearing of 
the motion of the respondent to dissolve the 
temporary injunction. 

And on the 6th day of September, 1957, this 
court convened at Tuskegee, Alabama in Macon 
County, for the purpose of hearing the motion 
of the respondent to dissolve the temporary in- 
junction. On said day, to-wit, September 6, 
1957, the complainant filed an affidavit of Joseph 
A. Malone; and on September 5, 1957, the re- 
spondent filed in support of its motion to dissolve 
the temporary injunction an affidavit of C. G. 
Gomillion; and on September 5, 1957, the re- 
spondent filed its answer in said cause, and 
said answer appears to deny the material allega- 
tions of the bill of complaint. 


[Hearing Held] 


On the day of the hearing, to-wit, September 
6, 1957, an offer was made by the complainant 
to offer oral testimony, and objection was duly 
interposed by the respondent; and the court, in 
accordance with the law in such cases made and 
provided, refused to allow the complainant to 
offer oral testimony. 

The hearing on the motion to dissolve the 
temporary injunction, therefore, proceeded with 
arguments of the attorneys both for the com- 
plainant and the respondent. 

The position of the respondent is, among other 
things, that the Attorney General of the State 
of Alabama had no authority to institute this 
proceeding; that it is an injunction issued to 
prevent the commission of a criminal offense, 
and that, therefore, the court had no power to 
issue such temporary injunction; that there is 
no equity in the bill; and that the complainant 
has a plain, adequate and complete remedy at 
law. 

The complainant asserts that it has the power 
to pray for the injunction on the ground that 
there is a conspiracy to violate the anti-boycott 
law of Alabama, and that such actions of the 
respondent amount to a public nuisance; and 
the complainant further claims that it does not 
have an adequate remedy at law, and that gen- 
erally there is equity in the bill. 

This is a cause solely on the motion of the 
respondent to dissolve the temporary injunction. 
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[Court’s Discretion] 


It has long ago been determined that the trial 
court exercises a large discretion as to the dis- 
solution of injunctions. It has, also, been further 
established by our higher courts that, notwith- 
standing the denial of the answer, the court, of 
course, may retain the injunction until the final 
hearing of the cause on the merits. 

It is, also, the settled law that the court should 
consider the effect upon the respective parties of 
a continuance or a dissolution of the temporary 
injunction, and the court should weigh the 
consequences that would probably result to the 
parties. 

It was formerly the rule that an injunction 
should be dissolved on a complete denial in the 
answer; but it has been later established that the 
denial in the answer of the respondent is only 
one fact to be considered in hearing the motion 
to dissolve; so that now, upon the hearing of a 
motion to dissolve a temporary injunction, the 
question of continuing the injunction, notwith- 
standing the denial, is largely in the discretion of 
the court. 
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There is, also, established law in this state to 
the effect that upon consideration of the motion 
to dissolve the temporary injunction, the matter 
of relative injury to one party, with no resultant 
harm to the other of the parties, should be 
weighed, and if the retention of the injunction 
will do respondent no harm, while its dissolution 
will work irreparable injury to the complainant, 
the injunction should be retained for a final 
hearing of the cause. 


Upon consideration, therefore, and for the 
reasons set out hereinabove, the court is of the 
opinion that said motion of the respondent to 
dissolve the temporary injunction is not well 
taken and ought to be overruled. 


It is, therefore, ordered, adjudged and de- 
creed by the court that the motion of the re- 
spondent to dissolve the temporary injunction 
in this cause be and the same is hereby over- 
ruled. 


Done at LaFayette, Alabama this the 9th 
day of September, 1957. 














CIVIL RIGHTS LEGISLATION 


LEGISLATURES 


"Civil Rights Act of 1957"'—Federal Statutes 


Public Law 85-315, 71 Stat. 634, (H.R. 6127) approved September 9, 1957, is an act “to 
provide means of further securing and protecting the civil rights of persons within the juris- 
diction of the United States.” The act authorizes the appointment of a federal Commission 
on Civil Rights to investigate and submit a final report; provides for an additional Assistant 
Attorney General; makes limited amendments in earlier civil rights statutes; provides for 
the protection of voting rights of persons in elections for federal office; places limitations 
on criminal contempt proceedings; and amends a prior statute regarding qualifications for 


federal jurors. 


Public Law 85-315 
_ 85th Congress, H.R. 6127 
September 9, 1957 


AN ACT 


To provide means of further securing and pro- 
tecting the civil rights of persons within 
the Jurisdiction of the United States. 


Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, 


Part I—Establishment of the Commission on 
Civil Rights 


Sec. 101. (a) There is created in the executive 
branch of the Government a Commission on 
Civil Rights (hereinafter called the “Com- 
mission” ), 

(b) The Commission shall be composed of 
six members who shall be appointed by the 
President by and with the advice and consent 
of the Senate. Not more than three of the 
members shall at any one time be of the same 
political party. 

(c) The President shall designate one of the 
members of the Commission as Chairman and 
one as Vice Chairman. The Vice Chairman shall 
act as Chairman in the absence or disability of 


the Chairman, or in the event of a vacancy in 
that office. 


(d) Any vacancy in the Commission shall: 


not affect its powers and shall be filled in the 
same manner, and subject to the same limitation 
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with respect to party affiliations as the original 
appointment was made. 

(e) Four members of the Commission shall 
constitute a quorum. 


RULES OF PROCEDURE 
_ OF THE COMMISSION 


Src. 102. (a) The Chairman or one designated 
by him to act as Chairman at a hearing of the 
Commission shall announce in an opening state- 
ment the subject of the hearing. 

(b) A copy of the Commission’s rules shall 
be made available to the witness before the 
Commission. 

(c) Witnesses at the hearings may be accom- 
panied by their own counsel for the purpose of 
advising them concerning their constitutional 
rights. 

(d) The Chairman or Acting Chairman may 
punish breaches of order and decorum and 
unprofessional ethics on the part of counsel, by 
censure and exclusion from the hearings. 

(e) If the Commission determines that evi- 
dence or testimony at any hearing may tend to 
defame, degrade, or incriminate any person, 
it shall (1) receive such evidence or testimony 
in executive session; (2) afford such person an 
opportunity voluntarily to appear as a witness; 
and (3) receive and dispose of requests from 
such person to subpena additional witnesses. 

(f) Except as provided in sections 102 and 
105 (f) of this Act, the Chairman shall receive 
and the Commission shall dispose of requests to 
subpena additional witnesses. 
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(g) No evidence or testimony taken in execu- 
tive session may be released or used in public 
sessions without the consent of the Commission. 
Whoever releases or uses in public without the 
consent of the Commission evidence or testi- 
mony taken in executive session shall be fined 
not more than $1,000, or imprisoned for not 
more than one year. 

(h) In the discretion of the Commission, 
witnesses may submit brief and pertinent sworn 
statements in writing for inclusion in the record. 
The Commission is the sole judge of the perti- 
necy of testimony and evidence adduced at its 
hearings. 

(i) Upon payment of the cost thereof, a 
witness may obtain a transcript copy of his 
testimony given at a public session or, if given 
at an executive session, when authorized by the 
Commission. 

(j) A witness attending any session of the 
Commission shall receive $4 for each day’s 
attendance and for the time necessarily occupied 
in going to and returning from the same, and 8 
cents per mile for going from and returning 
to his place of residence. Witnesses who attend 
at points so far removed from their respective 
residences as to prohibit return thereto from 
day to day shall be entitled to an additional 
allowance of $12 per day for expenses of sub- 
sistence, including the time necessarily occupied 
in going to and returning from the place of 
attendance. Mileage payments shall be tendered 
to the witness upon service of subpena issued 
on behalf of the Commission or any subcom- 
mittee thereof. 

(k) The Commission shall not issue any sub- 
pena for the attendance and testimony of wit- 
nesses or for the production of written or other 
matter which would require the presence of the 
party subpenaed at a hearing to be held outside 
of the State, wherein the witness is found or 
resides or transacts business. 


COMPENSATION OF MEMBERS 
OF THE COMMISSION 


Sec. 103. (a) Each member of the Commission 
who is not otherwise in the service of the Gov- 
ernment of the United States shall receive the 
sum of $50 per day for each day spent in the 
work of the Commission, shall be reimbursed 
for actual and necessary travel expenses, and 
shall receive a per diem allowance of $12 in 
lieu of actual expenses for subsistence when 
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away from his usual place of residence, inclusive 
of fees or tips to porters and stewards. 

(b) Each member of the Commission who 
is otherwise in the service of the Government 
of the United States shall serve without com- 
pensation in addition to that received for such 
other service, but while engaged in the work 
of the Commission shall be reimbursed for actual 
and necessary travel expenses, and shall receive 
a per diem allowance of $12 in lieu of actual 
expenses for subsistence when away from his 
usual place of residence, inclusive of fees or tips 
to porters and stewards. 


DUvTIES OF THE COMMISSION 


Sec. 104. (a) The Commission shall— 

(1) investigate allegations in writing un- 
der oath or affirmation that certain citizens 
of the United States are being deprived of 
their right to vote and have that vote count- 
ed by reason of their color, race, religion, 
or national origin, which writing, under oath 
or affirmation, shall set forth the facts upon 
which such belief or beliefs are based; 

(2) study and collect information con- 
cerning legal developments constituting a 
denial of equal protection of the laws under 
the Constitution; and 

(3) appraise the laws and policies of the 
Federal Government with respect to equal 
protection of the laws under the Constitu- 
tion. 


(b) The Commission shall submit interim 
reports to the President and to the Congress at 
such times as either the Commission or the 
President shall deem desirable, and shall submit 
to the President and to the Congress a final 
and comprehensive report of its activities, find- 
ings, and recommendations not later than two 
years from the date of the enactment of this Act. 

(c) Sixty days after the submission of its 
final report and recommendations the Commis- 
sion shall cease to exist. 


POWERS OF THE COMMISSION 


Src. 105. (a) There shall be a full-time staff 
director for the Commission who shall-be ap- 
pointed by the President by and with the advice 
and consent of the Senate and who shall receive 
compensation at a rate, to be fixed by the Presi- 
dent, not in excess of $22,500 a year. The 
President shall consult with the Commission be- 
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fore submitting the nomination of any person 
for appointment to the position of staff director. 
Within the limitations of its appropriations, the 
Commission may appoint such other personnel 
as it deems advisable, in accordance with the 
civil service and classification laws, and may 
procure services as authorized by section 15 of 
the Act of August 2, 1946 (60 Stat. 810; 5 U.S.C. 
55a), but at rates for individuals not in excess of 
$50 per diem. 

(b) The Commission shall not accept or uti- 
lize services of voluntary or uncompensated per- 
sonnel, and the term “whoever” as used in 
paragraph (g) of section 102 hereof shall be 
construed to mean a person whose services are 
compensated by the United States. 

(c) The Commission may constitute such ad- 
visory committees within States composed of 
citizens of that State and may consult with 
governors, attorneys general, and other repre- 
sentatives of State and local governments, and 
private organizations, as it deems advisable. 

(d) Members, of the Commission, and mem- 
bers of advisory committees constituted pur- 
suant to subsection (c) of this section, shall 
be exempt from the operation of sections 281, 
283, 284, 434, and 1914 of title 18 of the United 
States Code, and section 190 of the Revised 
Statutes (5 U.S.C. 99). 

(e) All Federal agencies shall cooperate fully 
with the Commission to the end that it may 
effectively carry out its functions and duties. 

(£) The Commission, or on the authorization 
of the Commission any subcommittee of two or 
more members, at least one of whom shall be 
of each major political party, may, for the pur- 
pose of carrying out the provisions of this Act, 
hold such hearings and act at such times and 
places as the Commission or such authorized 
subcommittee may deem advisable. Subpenas 
for the attendance and testimony of witnesses 
or the production of written or other matter may 
be issued in accordance with the rules of the 
Commission as contained in section 102 (j) 
and (k) of this Act, over the signature of the 
Chairman of the Commission or of such sub- 
committee, and may be served by any person 
designated by such Chairman. 


(g) In case of contumacy or refusal to obey 


a subpena, any district court of the United’ 


States or the United States court of any Terri- 
tory or possession, or the District Court of the 
United States for the District of Columbia, with- 
in the jurisdiction of which the inquiry is carried 
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on or within the jurisdiction of which said per- 
son guilty of contumacy or refusal to obey is 
found or resides or transacts business, upon 
application by the Attorney General of the 
United States shall have jurisdiction to issue 
to such person an order requiring such person 
to appear before the Commission or a subcom- 
mittee thereof, there to produce evidence if so 
ordered, or there to give testimony touching 
the matter under investigation; and any failure 
to obey such order of the court may be punished 
by said court as a contempt thereof. 


APPROPRIATIONS 


Sec. 106. There is hereby authorized to be 
appropriated, out of any money in the Treasury 
not otherwise appropriated, so much as may 


be necessary to carry out the provisions of this 
Act. 


Part II—To Provide for an Additional Assist- 
ant Attorney General 


Src. 111. There shall be in the Department 
of Justice one additional Assistant Attorney 
General, who shall be appointed by the Presi- 
dent, by and with the advice and consent of 
the Senate, who shall assist the Attorney Gen- 
eral in the performance of his duties, and who 
shall receive compensation at the rate prescribed 
by law for other Assistant Attorneys General. 


Part I1I—To Strengthen the Civil Rights Stat- 
utes, and for Other Purposes 


Sec. 121. Section 1348 of title 28, United 
States Code, is amended as follows: 

(a) Amend the catch line as said section 
to read, 

“§ 1343. Civil rights and elective fran- 
chise” 

(b) Delete the period at the end of paragraph 
(3) and insert in lieu thereof a semicolon. 
(c) Add a paragraph as follows: 

“(4) To recover damages or to secure 
equitable or other relief under any Act of 
Congress providing for the protection of 
civil rights, including the right to vote.” 

Src. 122. Section 1989 of the Revised Statutes 
(42 U.S.C. 1998) is hereby repealed. 


Part IV—To Provide Means of Further Se- 
curing and Protecting the Right to Vote 
Sec. 131. Section 2004 of the Revised Stat- 

utes (42 U.S.C. 1971), is amended as follows: 
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(a) Amend the catch line of said section to 
read, “Voting rights”. 

(b) Designate its present text with the sub- 
section symbol “(a)”. 

(c) Add, immediately following the present 
text, four new subsections to read as follows: 


“(b) No person, whether acting under 
color of law or otherwise, shall intimidate, 
threaten, coerce, or attempt to intimidate, 
threaten, or coerce any other person for the 
purpose of interfering with the right of such 
other person to vote or to vote as he may 
choose, or of causing such other person to 
vote for, or not to vote for, any candidate 
for the office of President, Vice President, 
presidential elector, Member of the Senate, 
or Member of the House of Representatives, 
Delegates or Commissioners from the Terri- 
tories or possessions, at any general, special, 
or primary election held solely or in part for 
the purpose of selecting or electing any 
such candidate. 

“(c) Whenever any person has engaged 
or there are reasonable grounds to believe 
that any person is about to engage in any 
act or practice which would deprive any 
other person of any right or privilege se- 
cured by subsection (a) or (b), the At- 
torney General may institute for the United 
States, or in the name of the United States, 
a civil action or other proper proceeding 
for preventive relief, including an applica- 
tion for a permanent or temporary injunc- 
tion, restraining order, or other order. In 
any proceeding hereunder the United States 
shall be liable for costs the same as a private 
person. 

“(d) The district courts of the United 
States shall have jurisdiction of proceedings 
instituted pursuant to this section and shall 
exercise the same without regard to whether 
the party aggrieved shall have exhausted 
any administrative or other remedies that 
may be provided by law. 

“(e) Any person cited for an alleged con- 
tempt under this Act shall be allowed to 
make his full defense by counsel learned in 
the law; and the court before which he is 
cited or tried, or some judge thereof, shall 
immediately, upon his request, assign to him 
such counsel, not exceeding two, as he may 
desire, who shall have free access to him 
at all reasonable hours. He shall be allowed, 
in his defense to make any proof that he 
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can produce by lawful witnesses, and shall 
have the like process of the court to com- 
pel his witnesses to appear at his trial or 
hearing, as is usually granted to compel 
witnesses to appear on behalf of the pro- 
secution. If such person shall be found by 
the court to be financially unable to provide 
for such counsel, it shall be the duty of the 
court to provide such counsel.” 


Part V—To Provide Trial by Jury for Pro- 
ceedings To Punish Criminal Contempts of 
Court Growing Out of Civil Rights Cases 
and To Amend the Judicial Code Relating 
to Federal Jury Qualifications 


Sec. 151. In all cases of criminal contempt 
arising under the provisions of this Act, the 
accused, upon conviction, shall be punished by 
fine or imprisonment or both: Provided however, 
That in case the accused is a natural person 
the fine to be paid shall not exceed the sum of 
$1,000, nor shall imprisonment exceed the term 
of six months: Provided further, That in any 
such proceeding for criminal contempt, at the 
discretion of the judge, the accused may be 
tried with or without a jury: Provided further, 
however, That in the event such proceeding for 
criminal contempt be tried before a judge with- 
out a jury and the sentence of the court upon 
conviction is a fine in excess of the sum of 
$300 or imprisonment in excess of forty-five days, 
the accused in said proceeding, upon demand 
therefor, shall be entitled to a trial de novo 
before a jury, which shall conform as near as 
may be to the practice in other criminal cases. 


This section shall not apply to contempts 
committed in the presence of the court or so 
near thereto as to interfere directly with the 
administration of justice nor to the misbehavior, 
misconduct, or disobedience, of any officer of 
the court in respect to the writs, orders, or 
process of the court. 

Nor shall anything herein or in any other 
provision of law be construed to deprive courts 
of their power, by civil contempt proceedings, 
without a jury, to secure compliance with or to 
prevent obstruction of, as distinguished from 
punishment for violations of, any lawful writ, 
process, order, rule, decree, or command of the 
court in accordance with the prevailing usages 
of law and equity, including the power of de- 
tention. 


Sec. 152. Section 1861, title 28, of the United 
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States Code is hereby amended to read as fol- 
lows: 


“$1861. Qualifications of Federal jurors 
“Any citizen of the United States who has 
attained the age of twenty-one years and 
who has resided for a period of one year 
within the judicial district, is competent to 
serve as a grand or petit juror unless— 
“(1) He has been convicted in a 
State or Federal court of record of a 
crime punishable by imprisonment for 
more than one year and his civil rights 


have not been restored by pardon or 
amnesty. 

“(2) He is unable to read, write, 
speak, and understand the English lan- 
guage. 

“(83) He is incapable, by reason of 
mental or physical infirmities to render 
efficient jury service.” 


Sec. 161. This Act may be cited as the “Civil 
Rights Act of 1957”. 


Approved September 9, 1957. 





LITIGATION 

Virginia 

A number of the acts of the 1956 Extra Session of the Virginia General Assembly which 
dealt expressly with public schools were printed at 1 Race Rel. L. Rep. beginning at p. 


1091. Other enactments concerned, in general, with the regulation of litigation, solicitation 


of funds and other activities of persons and organizations dealing with litigation are set out 
below, pp. 1015 'to 1025. 





LITIGATION 


Solicitation of Funds—Virginia 


Chapter 31 of the 1956 Extra Session Acts of Virginia requires the registration and furn- 
ishing of certain information by persons, including organizations and corporations, who 
engage in the solicitation of funds for supporting litigation. 


CHAPTER 31 


An Act to require individuals, partnerships, 
corporations or associations who solicit funds 
to be used or who expend funds to finance or 
maintain litigation of others to file certain in- 
formation with the State Corporation Com- 
mission; to prohibit solicitation of funds until 
such information has been filed; to provide 
penalties for violation; and to provide for in- 
junctive relief from violations. 


§ 2. No person shall engage in the solicitation 
of funds from the public or any segment thereof 
when such funds will be used in whole or in 
part to commence or to prosecute further any 
original proceeding, unless such person is a party 
or unless he has a pecuniary right or liability 
therein, nor shall any person expend funds from 
whatever source received to commence or to 
prosecute further any original proceeding, unless 
such person is a party or has a pecuniary right 
or liability therein, until any person shall first: 

(1) If a partnership, corporation or associa- 
tion, file annually, in the month of January or 
within sixty days after the engaging in of any 
activity subject to this act, with the clerk of the 
State Corporation Commission (a) a certified 


APPROVED SEPTEMBER 29, 1956 


Be it enacted by the General Assembly of 
Virginia: 





1. § 1. As used in this act the term “person” ° 


shall mean any individual, partnership, corpora- 
tion or association, whether formally or informal- 
ly organized. “Party” shall include an amicus 
curiae. 


copy of the charter, articles of agreement or as- 
sociation, by-laws or other documents, creating, 
governing or regulating the operations of such 
partnership, corporation or association if not 
of record in the office of the State Corporation 
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Commission; (b) a certified list of the names and 
addresses of the officers, directors, stockholders, 
members, agents and employees or other per- 
sons acting for or in behalf of such partnership, 
corporation or association; (c) a certified state- 
ment showing the source of each and every con- 
tribution, membership fee, dues payment or 
other item of income or other revenue of such 
partnership, corporation or association during 
the preceding calendar year and if required by 
the State Corporation Commission the name and 
address of each and every person or corporation 
or association making any donation or contri- 
bution; (d) a certified statement showing in 
detail by each transaction the expenditures of 
such partnership, corporation or association 
during the preceding calendar year, the objects 
for which made and any other information re- 
lative thereto required by the State Corporation 
Commission; and (e) a certified statement show- 
ing the locations of each office or branch of such 
partnership, corporation or association, and the 
counties and cities in which it proposes to or 
does finance or maintain litigation to which it 
is not a party. 

(2) If an individual, file annually with the 
clerk of the State Corporation Commission (a) 
the home and each business address of such in- 
dividual; (b) the name and address of any 
partnership, corporation or association for whom 
such individual acts or purports to act; (c) the 
names and addresses of all directors and officers 
of any such partnership, corporation or associa- 
tion; (d) a certified statement showing the 
source of each and every contribution, dues pay- 
ment or membership fee collected by such in- 
dividual during the preceding calendar year; 
and (e) a certified statement showing in detail 
by each transaction the expenditures made by 
such individual for the purpose of financing or 
maintaining litigation to which such individual 
is not a party. 

§ 3. If any individual shall violate any pro- 
visions of this act he shall be guilty of a mis- 
demeanor and may be punished as provided by 
law. If any partnership, corporation or associa- 
tion violates any provision of this act it may be 
fined not more than ten thousand dollars, and 
if a foreign corporation or association shall be 
denied admission to do business in Virginia, if 
not admitted, and if admitted, shall have its au- 
thority to do business in Virginia revoked. 
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§ 4. Any individual, acting for himself or as 
an agent or employee of any partnership, cor- 
poration or association, who shall file any state- 
ment, certificate or report required by this act, 
knowing the same to be false or fraudulent, shall 
be guilty of a felony and punished as provided 
in §§ 18-238 and 18-239 of the Code. 


§ 5. Any individual acting as an agent or em- 
ployee of any partnership, corporation or associa- 
tion in any activity in violation of this act shall 
be guilty of a misdemeanor and may be punished 
as provided by law. 


§ 6. Any court of record having civil juris- 
diction shall have power to enjoin violations of 
this act. A violation shall be deemed to have 
occurred in any county or city in which any 
partnership, corporation or association expends 
funds to commence, prosecute or further any 
judicial proceeding to which it is not a party or 
in which it has no pecuniary right or liability, 
or in which county or city it solicits, accepts or 
receives any money or thing of value to be used 
for such purpose, without having filed the .in- 
formation required in § 2, and the court or judge 
hearing the application shall have power to en- 
join the violator from any violation of this act 
anywhere in this State. 


§ 7. In any case in which a citizen files a 
statement with the Attorney General, alleging 
on information and belief that a violation of this 
act has occurred and the particulars thereof are 
set forth, the Attorney General, after investiga- 
tion and a finding that the complaint is well 
founded, shall institute proceedings in the Circuit 
Court of the city of Richmond for an injunction 
to restrain the violation complained of, and such 
court is hereby vested with jurisdiction to grant 
the same. 


§ 8. If a fine is imposed on any partnership, 
corporation or association for violation of the 
provisions of this act, each director and officer 
of such corporation or association, each member 
of the partnership, and those persons responsible 
for the management or control of the affairs of 
such partnership, corporation or association may 
be held jointly and severally personally liable 
for payment of such fine. 


2. An emergency exists and this act is in force 
from its passage. 
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Chapter 35 of the 1956 Extra Session Acts of Virginia defines and provides punishment 
for the crime of barratry. Barratry is defined as the stirring up of litigation. 


CHAPTER 35 


An Act to define the crime of barratry; to define 
certain terms; to prohibit barratry and to pro- 
vide penalties for persons found guilty thereof; 
to prohibit aiding and abetting barrators; to 
authorize certain courts of record to enjoin 
barratry and to prescribe the officers who may 
bring suits therefor; to provide that conduct 
prohibited by the act shall constitute unpro- 
fessional conduct and be grounds for revoca- 
tion of licenses to practice certain professions. 


APPROVED SEPTEMBER 29, 1956 


Be it enacted by the General Assembly of 
Virginia: 

1. § 1. Definitions. 

(a) “Barratry” is the offense of stirring up 
litigation. 

(b) A “barrator” is an individual, partnership, 
association or corporation who or which stirs up 
litigation. 

(c) “Stirring up litigation” means instigating 
or attempting to instigate a person or persons to 
institute a suit at law or equity. 

(d) “Instigating” means bringing it about that 
all or part of the expenses of the litigation are 
paid by the barrator or by a person or persons 
(other than the plaintiffs) acting in concert with 
the barrator, unless the instigation is justified. 

(e) “Justified” means that the instigator is 
related by blood or marriage to the plaintiff 
whom he instigates, or that the instigator is en- 
titled by law to share with the plaintiff in money 
or property that is the subject of the litigation 
or that the instigator has a direct interest in the 
subject matter of the litigation or occupies a 
position of trust in relation to the plaintiff; or 
that the instigator is acting on behalf of a duly 
constituted legal aid society approved by the 
Virginia State Bar which offers advice or as- 
sistance in all kinds of legal matters to all mem- 
bers of the public who come to it for advice or 
assistance and are unable because of poverty to 
pay legal fees. 

(£) “Direct interest” means a personal right 
or a pecuniary right or liability. 


This act shall not be applicable to attorneys 
who are parties to contingent fee contracts with 
their clients where the attorney does not protect 
the client from payment of the costs and ex- 
pense of litigation, nor shall this act apply to 
any matter involving annexation, zoning, bond 
issues, or the holding or results of any election 
or referendum, nor shall this act apply to suits 
pertaining to or affecting possession of or title 
to real or personal property, regardless of owner- 
ship, nor shall this act apply to suits involving 
the legality of assessment or collection of taxes 
or the rates thereof, nor shall this act apply to 
suits involving rates or charges or services by 
common carriers or public utilities, nor shall 
this act apply to criminal prosecutions, nor to the 
payment of attorneys by legal aid societies ap- 
proved by the Virginia State Bar, nor to proceed- 
ings to abate nuisances. Nothing herein shall be 
construed to be in derogation of the constitu- 
tional rights of real parties in interest to employ 
counsel or to prosecute any available legal 
remedy under the laws of this State. 


§ 2. It shall be unlawful to engage in barratry. 


§ 3. A person found guilty of barratry, if an 
individual, shall be guilty of a misdemeanor, and 
may be punished as provided by law; and if a 
corporation, may be fined not more than ten 
thousand dollars. If the corporation be a foreign 
corporation, its certificate of authority to transact 
business in Virginia shall be revoked by the State 
Corporation Commission. 


§ 4. A person who aids and abets a barrator 
by giving money or rendering services to or for 
the use or benefit of the barrator for committing 
barratry shall be guilty of barratry and punished 
as provided in § 3. 


§ 5. Courts of record having equity jurisdic- 
tion shall have jurisdiction to enjoin barratry. 
Suits for an injunction may be brought by the 
Attorney General or the attorney for the Com- 


” monwealth. 


§ 6. Conduct that is made illegal by this act 
on the part of an attorney at law or any person 
holding a license from the State to engage in a 
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profession is unprofessional conduct. Upon hear- 
ing pursuant to the provisions of § 54-74 of the 
Code, or other statute applicable to the pro- 
fession concerned, if the defendant be found 
guilty of barratry, his license to practice law 
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or any other profession shall be revoked for such 
period as provided by law. 


2. An emergency exists and this act is in force 
from its passage. 
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Maintenance—Virginia 


Chapter 36 of the 1956 Extra Session Acts of Virginia makes it unlawful for a person not 
having direct interest in litigation to support with money or other assistance any proceeding 
before a court or administrative agency against the Commonwealth of Virginia or any of its 
agencies. Violation is made punishable by fine and imprisonment. 


CHAPTER 36 


An Act to make it unlawful for any person to 
induce another person to commence or prose- 
cute proceedings in any court or before any 
board or administrative agency under certain 
conditions; to provide for the filing of affi- 
davits; and to provide penalties for violations 
of this act. 


APPROVED SEPTEMBER 29, 1956 


Be it enacted by the General Assembly of 
Virginia: 


1. § 1. (a) It shall be unlawful for any person 
not having a direct interest in the proceedings, 
either before or after proceedings commenced: 


to promise, give or offer, or to conspire or 
agree to promise, give or offer, or 

to receive or accept, or to agree or conspire to 
receive or accept, or 

to solicit, request or donate, 


Any money, bank note, bank check, chose in 
action, personal services or any other personal 
or real property, or any other thing of value, or 
any other assistance as an inducement to any 
person to commence or to prosecute further any 
original proceeding in any court in this State, or 
before any board or administrative agency within 
the said State, or in any United States court lo- 
cated within the said State against the Common- 
wealth of Virginia, any department, agency or 
political subdivision thereof, or any person acting 
as an officer or employee for either or both or 
any of the foregoing; provided, however, this 
section shall not be construed to prohibit the 


constitutional right of regular employment of 
any attorney at law, for either a fixed fee or 
upon a contingent basis, to represent such per- 
son, firm, partnership, corporation, group, or- 
ganization or association before any court or 
board or administrative agency. 

(b) It shall be unlawful for any person, not 
related by blood or marriage or who does not 
occupy a position of trust or a position in loco 
parentis to one who becomes the plaintiff in a 
suit or action, who has no direct interest in the 
subject matter of the proceeding and whose pro- 
fessional advice has not been sought in accord- 
ance with the Virginia canons of legal ethics, to 
advise, counsel or otherwise instigate the bring- 
ing of a suit or action against the Common- 
wealth of Virginia, any department, agency or 
political subdivision thereof, or any person act- 
ing as an officer or employee for either or both 
or any of the foregoing. 

(c) As used in this act, “person” includes 
person, firm, partnership, corporation, organiza- 
tion or association; “direct interest” means a 
personal right or a pecuniary right or liability. 

(d) Any person violating any of the provisions 
of § 1 of this act shall be guilty of a misdemeanor 
and, upon conviction thereof, shall be fined not 
more than one thousand dollars or confined in 
jail for not more than one year, or both. 


§ 2. Every person who commences or prose- 
cutes or assists in the commencement or prosecu- 
tion of any proceeding against one of the parties 
set forth in paragraph (a) of § 1 in any court 
in this State, or before any board or administra- 
tive agency therein, or who may take an appeal 
from any such rule, order or judgment thereof, 
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shall, on motion made by any of the parties to 
such proceedings or by the court or board or 
administrative agency in which such proceeding 
is pending, file with such court or agency, as a 
condition precedent to the further prosecution of 
such proceeding, the following affidavit: 

I, (name of individual or corporation, organi- 
zation or association, firm or partnership), pe- 
titioner (or plaintiff, appellant or whatever party 
he may be, or an officer thereof if a corporation, 
organization or association, firm or partnership ) 
in this matter, do hereby swear (or affirm) that 
I have (or the corporation, organization or as- 
sociation, firm or partnership has) neither re- 
ceived, nor conspired to receive, nor have I (nor 
has the corporation, organization or association, 
firm or partnership), been promised or tendered 
any valuable consideration or assistance not per- 
mitted by law as an inducement to the com- 
mencement or further prosecution of the 
proceedings in this matter, nor has the same 
been instigated in violation of law. 


(Signature of Affiant) 
Affiant 
Sworn to and subscribed before me on this, 
the (date) day of (month), 19 (year). 
(Signature of Official Authorized to 
Administer Oaths ) 
(Title of Official) 


In the case of any firm, corporation, group, 
organization, partnership or association required 
to make the above affidavit, such affidavit shall 
be made by the person having custody and con- 
trol of the books and records of such firm, cor- 
poration, group, organization or association and 
one of the principal officers thereof. 

Forms for such affidavit shall be furnished by 
the clerk of court, and shall have printed at the 
bottom thereof the text of § 4 of this act, under 
the heading “PENALTY”. 


§ 3. Every attorney representing any person, 
firm, partnership, corporation, group, organiza- 
tion or association in any proceeding in any 
court or before any board or administrative 
agency in this State or who may take an appeal 
from any rule, order or judgment thereof, shall, 
on motion made by any of the parties to such 
proceeding or by the court or board or agency 


in which such proceeding is pending, file, as a - 


condition precedent to the further prosecution 
of such proceeding, the following affidavit: 

I, (name), attorney representing (name of 
party), petitioner (or plaintiff, appellant or 
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whatever party he may be) in this matter, do 
hereby swear (or affirm) that neither I nor, to 
the best of my knowledge and belief, any other 
person, firm, partnership, corporation, group, 
organization or association has promised, given 
or offered, or conspired to promise, give or offer, 
or solicited, received or accepted any valuable 
consideration or any assistance not permitted 
by law to said (name of party) as an inducement 
to said (name of party) to the commencement 
or further prosecution of the proceedings herein, 
nor has the same been instigated in violation 
of law. 
(Signature of Affiant) 
Affiant 

Sworn to and subscribed before me on this, 

the (date) day of (month), 19 (year). 
(Signature of Official Authorized to 
Administer Oaths ) 
(Title of Official) 


Forms for such affidavit shall be furnished by 
the clerk of court, and shall have printed at the 
bottom thereof the text of § 4 of this act, under 
the heading “PENALTY”. 


§ 4. Every person or attorney who shall file 
a false affidavit shall be guilty of perjury and 
shall be punished as provided by law. Every 
attorney who shall file a false affidavit, or who 
shall violate any other provision of this act, 
upon final conviction thereof, shall also be dis- 
barred by order of the court in which convicted. 
Any attorney who shall file a false affidavit, or 
violate any other provision of this act, and who 
is not a member of the Virginia State Bar, shall, 
in addition to the other penalties provided by 
this act, be forever barred from practicing before 
any court or board or administrative agency of 
this State. 


§ 5. No person shall be excused from at- 
tending or testifying or producing evidence of 
any kind before a grand jury or before any court, 
or in any cause or proceeding, criminal or other- 
wise, based upon or growing out of any alleged 
violation of the provisions of this act on the 
ground or for the reason that the testimony or 
evidence, documentary or otherwise, required 
of him may tend to incriminate him or subject 
him to a penalty or forfeiture. But no person 
shall be prosecuted or subject to any penalty 
or forfeiture for, or on account of, any transac- 
tion, matter or thing, concerning which he may 
be required to testify or produce evidence, docu- 
mentary or otherwise, before the grand jury or 
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court or in any cause or proceeding brought by 
the Commonwealth; provided, that no person 
so testifying shall be exempt from prosecution 
or punishment for perjury in so testifying. Any 
person who shall neglect or refuse to so attend 
or testify, or to answer any lawful inquiry, or to 
produce books or other documentary evidence, 
if in his power to do so, shall be guilty of a mis- 
demeanor and, upon conviction thereof, shall be 
punished by a fine of not less than one hundred 
dollars nor more than one thousand dollars, or 
by imprisonment for not more than one hundred 
eighty days, or by both such fine and imprison- 
ment. 


§ 6. This act shall not be applicable to at- 
torneys who are parties to contingent fee con- 
tracts with their clients where the attorney does 
not protect the client from payment of the costs 
and expense of litigation, nor shall this act apply 
to a mandamus proceeding against the State 
Comptroller, nor shall this act apply to any 
matter involving zoning, annexation, bond issues, 
or the holding or results of any election or 
referendum, nor shall this act apply to suits per- 


taining to or affecting possession of or title to 
real or personal property, regardless of owner- 
ship, nor shall this act apply to suits involving 
the legality of assessment or collection of taxes 
or the rates thereof, nor shall this act apply to 
suits involving rates or charges or services by 
common carriers or public utilities, nor shall 
this act apply to criminal prosecutions, nor to 
the payment of attorneys by legal aid societies 
approved by the Virginia State Bar, nor to pro- 
ceedings to abate nuisances. Nothing herein 
shall be construed to be in derogation of the 
constitutional right of real parties in interest to 
employ counsel or to prosecute any available 
legal remedy under the laws of this State. The 
provisions hereof shall not affect the right of a 
lawyer in good faith to advance expenses as a 
matter of convenience but subject to reimburse- 
ment. 


§ 7. Nothing in this act shall affect the pro- 
visions of Chapter 670 of the Acts of Assembly 
of 1956. 


2. An emergency exists and this act is in force 
from its passage. 
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Legislative Investigation—Virginia 


Chapter 34 of the 1956 Extra Session Acts of Virginia authorizes the appointment of a 
joint committee of the General Assembly to oversee the enforcement of acts relating to cham- 
perty, maintenance, barratry, running and capping and other offenses concerning litigation 
and to the general administration of justice in the Commonwealth. 


CHAPTER 34 


An Act to create a joint committee of the General 
Assembly to study and report upon the ad- 
ministration and enforcement of certain stat- 
utes; to prescribe the powers of such joint 
committee; to provide for the selection, terms 
of office and compensation of the members of 
such committee; and to require reports from 
the committee to the General Assembly. 


APPROVED SEPTEMBER 29, 1956 


Be it enacted by the General Assembly of 
Virginia: 


1. § 1. There is hereby created a joint Com- 
mittee of the General Assembly to be known as 


the Committee on Offenses Against the Adminis- 
tration of Justice, hereinafter referred to as Joint 
Committee. Such Joint Committee shall investi- 
gate and determine the extent and manner in 
which the laws of the Commonwealth relating 
to the administration of justice are being ad- 
ministered and enforced and shall specifically 
direct its attention to the administration and en- 
forcement of those laws relating to champerty, 
maintenance, barratry, running and capping and 
other offenses of any other nature relating to the 
promotion or support of litigation by persons 
who are not parties thereto. The Joint Committee 
shall be composed of five members to be selected 
as follows: Three of the members shall be ap- 
pointed by the Speaker of the House of Dele- 
gates from the membership of the House 
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Committee for Courts of Justice and two of the 
members shall be appointed by the President 
of the Senate from the membership of the Senate 
Committee for Courts of Justice. Members shall 
serve on the Joint Committee during the effective 
period of this act; the presiding officer of each 
house shall have the power to fill vacancies oc- 
curring on the Joint Committee. The Joint Com- 
mittee shall meet at least once in each three 
month period and oftener on call of the chair- 
man or a majority of the members. The mem- 
bers of the Joint Committee shall receive the 
same salary and expenses for each day spent 


in the performance of their duties as is allowed. 


under §§ 14-29.1 and 14-5 of the Code of Vir- 
ginia, respectively, to be paid from the con- 
tingent fund of the General Assembly together 
with any other expenses incurred by the Joint 
Committee. The Joint Committee is hereby 
specifically vested with the powers and duties 
conferred upon committees of the General As- 
sembly by § 30-10 of the Code of Virginia and 
any other provisions of law under which powers 
are conferred upon committees of the General 
Assembly. In addition to the foregoing powers, 
the Joint Committee shall be empowered to ad- 
minister oaths and examine witnesses and may 
employ counsel to assist in its investigations. 
The Joint Committee may, in addition to the 
procedure provided in § 30-10 of the Code of 


Virginia, compel attendance of witnesses or 
production of documents by motion made before 
the circuit or corporation court having jurisdic- 
tion of the person or documents whose at- 
tendance or production is sought. The court, 
upon such motion, shall issue such subpoenas, 
writs, processes or orders as the court deems 
necessary. 


§ 2. All officers and agencies of the State shall 
assist the Joint Committee in the discharge of 
its duties. 


§ 3. The Joint Committee shall have plenary 
power to oversee the administration and manner 
of enforcement of the several statutes set forth 
in § 1 hereof, and, not later than sixty days pre- 
ceding the next regular session of the General 
Assembly, it shall make a written report to the 
General Assembly upon the administration and 
method of enforcement of said statutes and shall 
set forth in its report its findings and recom- 
mendations and drafts of any amendatory legis- 
lation the Joint Committee deems desirable. 


2. This act shall be effective until the convening 
of the next regular session of the General As- 
sembly. 


3. An emergency exists and this act is in force 
from its passage. 
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Registration—Virginia 


Chapter 32 of the 1956 Extra Session Acts of Virginia announces the public policy of the 
state to promote interracial harmony and requires the registration and furnishing of certain 
information by organizations which promote or oppose legislation of a racial nature or which 
advocate racial integration or segregation or whose activities tend to cause racial conflict. 


CHAPTER 32 


An Act to promote interracial harmony and tran- 
quility and to that end to declare it to be the 
public policy of the State that the right of all 
people to be secure from interracial tension 
and unrest is vital to the health, safety and 
welfare of the State; to require registration of 
persons and organizations engaged in pro- 
moting or opposing legislation in behalf of a 
race or color, or advocating racial integration 
or segregation, or whose activities tend to 


cause racial conflicts or violence, or engaged 
in raising or expending funds for certain pur- 
poses in connection with litigation; to require 
the furnishing of certain information in con- 
nection therewith; to impose penalties for 
violations; to permit injunction in certain cases. 


APPROVED SEPTEMBER 29, 1956 
Be it enacted by the General Assembly of 
Virginia: 
1. § 1. The continued harmonious relations be- 
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tween the races are hereby declared essential to 
the welfare, health and safety of the people of 
Virginia. It is contrary to the public policy of the 
State to permit those conditions to arise between 
the races which impede the peaceful coexistence 
of all peoples in the State and it is the duty of 
the government of the State to exercise all avail- 
able means and every power at its command to 
prevent the same so as to protect its citizens 
from any dangers, perils and violence which 
would result from interracial tension and unrest 
and possible violations of Article 2 of Chapter 4 
of Title 18 of the Code of Virginia. It is there- 
fore further declared that it is vital to the public 
interest that information to the extent and in the 
manner hereinafter provided be obtained with 
respect to persons, firms, partnerships, corpora- 
tions and associations whose activities are caus- 
ing or may cause interracial tension and unrest. 


§ 2. Every person, firm, partnership, corpora- 
tion or association, whether by or through its 
agents, servants, employees, officers, or voluntary 
workers or associates, who or which engages as 
one of its principal functions or activities in the 
promoting or opposing in any manner the pas- 
sage of legislation by the General Assembly in 
behalf of any race or color, or who or which has 
as one of its principal functions or activities the 
advocating of racial integration or segregation 
or whose activities cause or tend to cause racial 
conflicts or violence, or who or which is en- 
gaged or engages in raising or expending funds 
for the employment of counsel or payment of 
costs in connection with litigation in behalf of 
any race or color, in this State, shall, within sixty 
days after the effective date of this act and 
annually within sixty days following the first of 
each year thereafter, cause his or its name to be 
registered with the clerk of the State Corpora- 
tion Commission, as hereinafter provided; pro- 
vided that in the case of any person, firm, 
partnership, corporation, association or organiza- 
tion, whose activities have not been of such 
nature as to require it to register under this act, 
such person, firm, partnership, corporation, as- 
sociation or organization, within sixty days follow- 
ing the date on which he or it engages in any 
activity making registration under this act ap- 
plicable, shall cause his or its name to be 
registered with the clerk of the State Corpora- 
tion Commission, as hereinafter provided; and 
provided, further, that nothing herein shall apply 
to the right of the people peaceably to assemble 
and to petition the government for a redress of 


grievances, or to an individual freely speaking 
or publishing on his own behalf in the expression 
of his opinion and engaging in no other activity 
subject to the provisions hereof and not acting 
in concert with other persons. 


§ 3. At the time of such registration, the fol- 
lowing information as to the preceding twelve 
month period shall be furnished under oath and 
filed in such clerk’s office: 

If the registrant is an individual, firm or 
partnership, the home and each business address 
of such individual or member of the firm or 
partnership, the source or sources of any funds 
received or expended for the purposes set forth 
in § 2 of this act, including the name and address 
of each person, firm, partnership, association or 
corporation making any contribution, donation 
or gift for such purposes; and an itemized state- 
ment of expenditures for such purposes in detail. 

If the registrant is a firm, partnership, corpora- 
tion, association or organization, the business ad- 
dresses of the principal and all branch offices 
of the registrant; the purpose or purposes for 
which such firm, partnership, corporation, as- 
sociation or organization was formed; if not al- 
ready filed, a certified copy of the charter, articles 
of agreement or association, by-laws or other 
documents governing or regulating the opera- 
tions of such firm, partnership, corporation or 
association; the names of the principal officers, 
the names and addresses of its agents, servants, 
employees, officers or voluntary workers or as- 
sociates by or through which it carries on or in- 
tends to carry on the activities described in § 2 
of this act in this State; a list of its stockholders 
or members in this State and their addresses; a 
financial statement showing the assets and lia- 
bilities of the registrant and the source or sources 
of its income, itemizing in detail any contribu- 
tions, donations, gifts or other income, and from 
what source or sources received during the calen- 
dar year preceding such initial registration and 
each year thereafter; and a list of its expendi- 
tures in detail for the same period. 


§ 4. The clerk of the State Corporation Com- 
mission shall prepare and keep in his office the 
files containing the information required by §§ 2 
and 3. Such records shall be public records and 
shall be open to the inspection of any citizen at 
any time during the regular business hours of 
such office. 


§ 5. (a) Any person, firm or partnership who 
or which engages in the activities described in § 2 
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of this act without first causing his or its name to 
be registered and information to be filed as 
herein required shall be guilty of a misdemeanor 
and punished accordingly. 

(b) Any corporation, association or organiza- 
tion which shall engage in any activity described 
in § 2 of this act without first causing its name 
to be registered and information to be filed as 
herein required shall upon conviction be fined 
not exceeding ten thousand dollars. 

(c) Any person, acting for himself or as agent 
or employee of any firm, partnership, corpora- 
tion or association, who shall file any statement, 


certificate or report required by this act, know-. 


ing the same to be false or fraudulent, shall be 
guilty of a felony and punished as provided in 
§§ 18-238 and 18-239 of the Code. 

(d) When any corporation or association, 
upon conviction of violation of the provisions of 
this act, has been sentenced to payment of a 
fine, and has failed to promptly pay the same, 
both the corporation or association and each of- 
ficer and director and those persons responsible 
for the management or control of the affairs of 
such corporation or association may be held 
liable jointly and severally for such fine. 

(e) Each day’s failure to register and file the 
information required by § 2 shall constitute a 
separate offense and be punished as such. 


§ 6. Any person, firm, partnership, corporation 
or association engaging in any activity described 
in § 2 of this act without complying with this 
act may be enjoined from continuing in any 
such activity by any court of competent juris- 
diction. 


§ 7. In any case in which a citizen files a 
statement with the Attorney General alleging 


on information and belief that a violation of this 
act has occurred and the particulars thereof are 
set forth, the Attorney General after investigation 
and a finding that the complaint is well founded 
shall institute proceedings in the Circuit Court 
of the City of Richmond for an injunction to re- 
strain the violation complained of, and such 
court is hereby vested with jurisdiction to grant 
the same. 


§ 8. If any one or more sections, clauses, 
sentences or parts of this act shall be adjudged 
invalid, such judgment shall not affect, impair or 
invalidate the remaining provisions thereof, but 
shall be confined in its operation to the specific 
provisions held invalid, and the inapplicability 
or invalidity of any section, clause or provision 
of this act in one or more instances or circum- 
stances shall not be taken to affect or prejudice 
in any way its applicability or validity in any 
other instance. 


§ 9. This act shall not apply to persons, firms, 
partnerships, corporations or associations who or 
which carry on such activity or business solely 
through the medium of newspapers, periodicals, 
magazines or other like means which are or may 
be admitted under United States postal regula- 
tions as second-class mail matter in the United 
States mails as defined in Title 39, § 224, United 
States Code Annotated, and/or through radio, 
television or facsimile broadcast or wire service 
operations. This act shall also not apply to any 
person, firm, partnership, corporation, associa- 
tion, organization or candidate in any political 
election campaign, or to any committee, associa- 
tion, organization or group of persons acting to- 
gether because of activities connected with any 
political campaign. 





ORGANIZATIONS 


Legislative Investigation—Virginia 


Chapter 37 of the 1956 Extra Session Acts of Virginia provides for the appointment of a 
joint committee of the General Assembly to investigate and hold hearings with respect to the 
activities of organizations and other associations “which seek to influence, encourage or pro- 
mote litigation relating to racial activities” in the state. 


CHAPTER 37 


An Act to create a legislative committee of the 
House and Senate to investigate and hold hear- 
ings relative to the activities of corporations, 


associations, organizations and other groups 
which encourage and promote litigation re- 
lating to racial activities; to provide for the 
organization, powers and duties of said com- 
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mittee; to provide for hearings; to authorize 
said committee to issue subpoenas and require 
testimony; to provide for application to court 
for an order requiring any person to appear 
and testify who fails or refuses to do so; to 
provide for witness fees; to provide for em- 
ployment of a clerical and investigative force 
by the committee; to provide for payment of 
expenses; to appropriate funds for use of the 
committee; to provide that the Attorney Gen- 
eral or other legal counsel shall represent said 
committee; and for other purposes. 


APPROVED SEPTEMBER 29, 1956 


Be it enacted by the General Assembly of 
Virginia: 
1. § 1. There is hereby created a Legislative 
Committee, to be composed of six members of 
the House appointed by the Speaker thereof, 
and four members of the Senate appointed by 
the President thereof. 


§ 2. The Committee is authorized to make a 
thorough investigation of the activities of cor- 
porations, organizations, associations and other 
like groups which seek to influence, encourage 
or promote litigation relating to racial activities 
in this State. The Committee shall conduct its 
investigation so as to collect evidence and in- 
formation which shall be necessary or useful in 

(1) determining the need, or lack of need, 
for legislation which would assist in the investi- 
gation of such organizations, corporations and 
associations relative to the State income tax 
laws; 

(2) determining the need, or lack of need, 
for legislation redefining the taxable status of 
such corporations, associations, organizations 
and other groups, as above referred to, and 
further defining the status of donations to such 
organizations or corporations from a_ taxation 
standpoint; and 

(3) determining the effect which integration 
or the threat of integration could have on the 
operation of the public schools in the State or 
the general welfare of the State and whether the 
laws of barratry, champerty and maintenance are 
being violated in connection therewith. 


§ 3. Said Committee may hold hearings any- 
where in the State, and shall have authority to 
issue subpoenas, which may be served by any 
sheriff or city sergeant of this State, or any agent 
or investigator of the Committee, and his return 


shown thereon, requiring the attendance of wit- 
nesses and the production of papers, records and 
other documents. If any person, firm, corpora- 
tion, association or organization which fails to 
appear in response to any such subpoena as 
therein required, or any person who fails or re- 
fuses, without legal cause, to answer any ques- 
tion propounded to him, then upon the 
application by the Chairman, or any member of 
the Committee acting at his direction, to the 
circuit or corporation court in the county or city 
wherein such person resides or may be found, 
such court shall issue an order directing such 
person to appear and testify. The Committee 
may, atits option, compel attendance of witnesses 
or production of documents by motion made be- 
fore the circuit or corporation court having juris- 
diction of the person or documents whose 
attendance or production is sought. The court 
upon such motion shall issue such subpoenas, 
writs, processes or orders as the court deems 
necessary. The Chairman of the Committee, or 
anyone acting at his direction, shall be authorized 
to administer oaths to all witnesses and to issue 
subpoenas. Every witness appearing pursuant to 
subpoena shall be entitled to receive, upon re- 
quest, the same fee as is provided by law for 
witnesses in the courts of record in the State, and 
where the attendance of witnesses residing out- 
side the county or city wherein the hearing is 
held is required, they shall be entitled to receive 
the sum of seven dollars after so appearing, upon 
certification thereof by the Chairman to the 
State Comptroller. 


§ 4. Each member of the Committee shall 
receive, in addition to actual travel expenses, the 
same per diem as received by members of other 
legislative committees, while engaged in official 
duties as a member of said Committee. 


§ 5. Said Committee shall be authorized to 
employ a clerical force and such investigators 
and other personnel as it may deem necessary 
to carry out the provisions of this act, and may 
expend moneys for the procuring of information 
from other sources. 


§ 6. The Attorney General shall assist the 
Committee upon request, and the Committee 
may engage such other legal counsel as it shall 
deem necessary. 


§ 7. The Committee shall complete its in- 
vestigations and make its report, together with 
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any recommendations as to legislation, to the 
Governor and the General Assembly not later 
than November one, nineteen hundred fifty- 


seven. 
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2, There is hereby appropriated from the gen- 
eral fund of the State treasury the sum of twenty- 


five thousand dollars to carry out the purposes 
of this act. 





ATTORNEYS 
"Running and Capping'—Virginia 


Chapter 33 of the 1956 Extra Session Acts of Virginia amends the Virginia Code with re- 
spect to the licensing and suspension of attorneys. The act defines a “runner” or “capper” 
as one who acts as an agent for an attorney for the purpose of soliciting business and regu- 


lates such persons. 


CHAPTER 33 


An Act to amend and reenact §§ 54-74, 54-78 and 
54-79 of the Code of Virginia, relating, respec- 
tively, to procedure for suspension and revo- 
cation of licenses of attorneys at law, and to 
running and capping. 


APPROVED SEPTEMBER 29, 1956 


Be it enacted by the General Assembly of 
Virginia: 
1. That §§ 54-74, 54-78 and 54-79 of the Code 


of Virginia be amended and reenacted as fol- 
lows: 


§ 54-74. (1) Issuance of rule. —If the Supreme 
Court of Appeals, or any court of record of this 
State, observes, or if complaint, verified by aff- 
davit, be made by any person to such court of 
any malpractice or of any unlawful or dishonest 
or unworthy or corrupt or unprofessional con- 
duct on the part of any attorney, or that any per- 
son practicing law is not duly licensed to practice 
in this State, such court shall, if it deems the 
case a proper one for such action, issue a rule 
against such attorney or other person to show 
cause why his license to practice law shall not 
be revoked or suspended. 

(2) Judges hearing case.—At the time such 
rule is issued the court issuing the same shall 
certify the fact of such issuance and the time 
and place of the hearing thereon, to the chief 
justice of the Supreme Court of Appeals, who 
shall designate two judges, other than the judge 
of the court issuing the rule, of circuit courts 
or courts of record of cities of the first class to 
hear and decide the case in conjunction with the 


judge issuing the rule, which such two judges 
shall receive as compensation ten dollars per day 
and necessary expenses while actually engaged 
in the performance of their duties, to be paid 
out of the treasury of the county or city in which 
such court is held. 

(3) Duty of Commonwealth’s attorney.—It 
shall be the duty of the attorney for the Com- 
monwealth for the county or city in which such 
case is pending to appear at the hearing and 
prosecute the case. 

(4) Action of court—Upon the hearing, if 
the defendant be found guilty by the court, his 
license to practice law in this State shall be re- 
voked, or suspended for such time as the court 
may prescribe; provided, that the court, in lieu 
of revocation or suspension, may, in its discre- 
tion, reprimand such attorney. 

(5) Appeal.—The person or persons making 
the complaint or the defendant, may, as of right, 
appeal from the judgment of the court to the 
Supreme Court of Appeals by petition based 
upon a true transcript of the record, which shall 
be made up and certified as in actions at law. 

(6) “Any malpractice, or any unlawful or dis- 
honest or unworthy or corrupt or unprofessional 
conduct”, as used in this section, shall be con- 
strued to include the improper solicitation of any 
legal or professional business or employment, 
either directly or indirectly, or the acceptance 
of employment, retainer, compensation or costs 
from any person, partnership, corporation, or- 


‘ ganization or association with knowledge that 


such person, partnership, corporation, organiza- 
tion or association has violated any provision of 
Article 7 of this chapter, or the failure, without 
sufficient cause, within a reasonable time after 
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demand, of any attorney at law, to pay over and 
deliver to the person entitled thereto, any money, 
security or other property, which has come into 
his hands as such attorney; provided, however, 
that nothing contained in this Article shall be 
construed to in any way prohibit any attorney 
from accepting employment to defend any per- 
son, partnership, corporation, organization or as- 
sociation accused of violating the provisions of 
Article 7 of this chapter. 

(7) Representation by counsel.—In any pro- 
ceedings to revoke or suspend the license of an 
attorney under this or the preceding section, the 
defendant shall be entitled to representation by 
counsel, 


§ 54-78. As used in this article: 

(1) A “runner” or “capper” is any person, cor- 
poration, partnership or association acting in 
any manner or in any capacity as an agent for 
an attorney at law within this State or for any 
person, partnership, corporation, organization or 
association which employs, retains or compen- 
sates any attorney at law in connection with any 
judicial proceeding in which such person, part- 
nership, corporation, organization or association 
is not a party and in which it has no pecuniary 
right or liability, in the solicitation or procure- 
ment of business for such attorney at law * or 
for such person, partnership, corporation, or- 
ganization or association in connection with any 
judicial proceedings for which such attorney or 
such person, partnership, corporation, organiza- 


tion or association is employed, retained or 
compensated. 

The fact that any person, partnership, corpora- 
tion, organization or association is a party to 
any judicial proceeding shall not authorize any 
runner or capper to solicit or procure business 
for such person, partnership, corporation, or- 
ganization or association or any attorney at law 
employed, retained or compensated by such per- 
son, partnership, corporation, organization or 
association. 

(2) An “agent” is one who represents another 
in dealing with a third person or persons. 


§ 54-79. It shall be unlawful for any person, 
corporation, partnership or association to act 
as a runner or capper * as defined in § 54-78 to 
solicit any business for * an attorney at law or 
such person, partnership, corporation, organiza- 
tion or association, in and about the State prisons, 
county jails, city jails, city prisons, or other 
places of detention of persons, city receiving hos- 
pitals, city and county receiving hospitals, 
county hospitals, police courts, * county courts, 
municipal courts, * courts of record, or in any 
public institution or in any public place or upon 
any public street or highway or in and about 
private hospitals, sanitariums or in and about 
any private institution or upon private property 
of any character whatsoever. 


2. An emergency exists and this act is in force 
from its passage. 





EMPLOYMENT 


Fair Employment Laws—California 


The city of Bakersfield, California, adopted a “fair employment practices” ordinance on 
September 3, 1957. The ordinance, No. 1146 n.s., provides for the appointment of a 
Commission on Equal Employment Opportunity, defines and prohibits discrimination on 
the basis of race, color, religion or other factors in employment, and provides for enforce- 


ment procedures. 


ORDINANCE NO. 1146, NEW SERIES 


AN ORDINANCE prohibiting discriminatory 
practices in employment because of race, 
color, religion, ancestry, national origin, or 
place of birth by employers, employment 
agencies, labor organizations and others: cre- 
ating a commission on equal employment op- 
portunity, and prescribing its duties and 


powers generally; and providing penalties for 
the violation of this ordinance. 


BE IT ORDAINED by the Council of the City 
of Bakersfield, as follows: 


SECTION I 


Findings. It is the desire of the Council of 
the City of Bakersfield to promote the public 
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welfare of all the citizens of said City regard- 
less of race, religion, color, ancestry, national 
origin or place of birth, by encouraging equal 
employment opportunity to all citizens, and to 
lessen and prevent discrimination against any- 
one on the grounds herein mentioned, by pre- 
venting or prohibiting such discrimination 
wherever possible, thereby encouraging all citi- 
zens to reach the full development of their 
individual potentialities and to provide ade- 
quately toward the economic security of their 
families and the education of their children and 
to make their contribution to the industrial, 
business and civic life of this City. 

And it is the conclusion of this Council 
that discrimination in employment by reason of 
race, color, religion, ancestry, national origin 
or place of birth tends to impose substantial 
financial burdens upon the public revenues 
which must be used for the relief and ameliora- 
tion of the condition of those affected by such 
discrimination wherever it exists, and that by 
encouraging widespread employment among all 
persons willing to work, such will tend to lessen 
disease, delinquency and crime when due to 
poverty or lack of employment. 


SECTION 2 


Declaration of Policy. It is hereby declared 
that every inhabitant of this City has the right 
to equal employment opportunity without being 
subjected to discrimination because of race, re- 
ligion, color, ancestry, national origin or place 
of birth. 


SECTION 3 


Scope of Ordinance. This ordinance applies 
to employment practices within the territorial 
limits of this City and to the hiring of persons 
elsewhere for work to be performed within the 
City where such hiring outside of the City is 
for the purpose of evading the provisions and 
requirements of this ordinance. 


SECTION 4 


Definitions. (a) The term “person” wher- 
ever used in this ordinance means and includes 
any individual, partnership, corporation, labor 
organization, or other association, including 
those acting in a fiduciary or representative 
capacity whether appointed by a court or other- 
wise. The term “person” as applied to partner- 
ships, labor organizations, or other associations 
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includes their members and as applied to cor- 
porations includes their officers. 

(b) The term “employer” wherever used in 
this ordinance means and includes the City, and 

1. All departments, officers, agents or em- 
ployees of the City and its instrumentalities. 

2. All contractors and their subcontractors 
engaged in the performance of any contract en- 
tered into with this City or any of its contracting 
agencies; and 

3. All private employers having five (5) or 
more employees in this City exclusive of the 
parents, spouse, or children of such employer, 
or his domestic servants. The term “employer”, 
however, shall not® include religious or social 
corporations or associations not organized or 
operated for private profit. 

(c) The term “labor organization” wherever 
used in this ordinance means and includes any 
organization in this City which exists for the 
purpose in whole or in part, of collective 
bargaining or of dealing with employers con- 
cerning grievances, terms or conditions of em- 
ployment or of other mutual aid or protection 
in relation to employment. 

(d) The term “employment agency” wher- 
ever used in this ordinance means and includes 
any person engaging in business or regularly 
undertaking in this City, with or without com- 
pensation, to procure opportunities for employ- 
ment or to procure, recruit, refer or place 
employees. 

(e) The term “employment” wherever used 
in this ordinance does not apply to the employ- 
ment of individuals to serve as domestic serv- 
ants nor to the employment of individuals by 
religious or social corporations or associations 
not organized or operated for private profit. 

(f) The term “discrimination” includes but is 
not limited to “segregation.” 

(g) The term “commission” means the City of 
Bakersfield Commission on Equal Employment 
Opportunity. 


SECTION 5 


Unlawful Employment Practices. It shall be 
an unlawful employment practice, except where 
based upon applicable security regulations es- 


_tablished by the United States, by the State 


of California, or by the City of Bakersfield: 

(a) For any employer to refuse to hire any 
individual or to otherwise discriminate against 
any individual with respect to hiring, tenure, 
compensation, promotion, discharge or any other 
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terms, conditions or benefits of employment be- 
cause of race, color, religion, ancestry, national 
origin or place of birth; 

A determination or choice by the employer 
based upon standards or criteria uniformly, fairly 
and impartially applied to all applicants or 
persons considered shall not constitute a viola- 
tion of this ordinance. 

If the employer in fact makes occupational 
qualifications the basis of his determination, 
proof of discrimination must include proof that 
complainant is better qualified than the individ- 
ual selected, promoted or retained. 

(b) (1) For any employer, employment 
agency, or labor organizatién to use any form 
of application for employment or membership 
containing questions or entries regarding race, 
color, religion, ancestry, or national origin; 

(2) For any employer, employment agency or 
labor organization to require of any applicant 
for employment or membership any information 
concerning race, color, religion, ancestry or na- 
tional origin; 

(8) It shall be permissible and lawful for an 
employer, subsequent to the employment of any 
individual, to require, secure and record any 
such information concerning an employee, in- 
cluding a photograph of such employee, if such 
inquiries are reasonably necessary to the opera- 
tion of the employer's firm or business and such 
information is not used for the purpose of violat- 
ing this ordinance. The right to require, secure 
and record such information shall be subject 
to the power of the Commission to impose lim- 
itations thereon in appropriate cases. 

(c) It shall be permissible and lawful, how- 
ever, for a prospective employer of any individ- 
ual or groups of individuals, to require and 
secure a photograph, sketch or moving picture 
of such prospective employee or employees, 
when any hiring is to be done without personal 
interview and the nature of the employment de- 
pends mainly upon physical appearance, per- 
sonality, demeanor and manner, or ability of 
such prospective employee or employees to make 
personal public appearances for entertainment 
or lecture purposes, whether on stage, television 
or by other visual means. 

(d) For any employer, employment agency 
or labor organization to announce any policy or 
to cause to be published or circulated any no- 
tice, information, or advertisement relating to 
employment or membership which indicates any 
preference, limitation, specification, or discrimi- 
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nation because of race, color, religion, ancestry, 
national origin or place of birth; 

(e) For any employment agency to fail or re- 
fuse to classify properly or refer for employment 
or otherwise discriminate against any individual 
because of race, color, religion, ancestry, na- 
tional origin or place of birth. 

(f) For any labor organization to discrimi- 
nate against any individual in any way which 
would prevent his acquiring, or would terminate 
or limit, or otherwise adversely affect his union 
membership or his employment opportunities 
including his status as an applicant, his tenure, 
compensation, promotion, discharge or any other 
terms, conditions or privileges related to em- 
ployment because of race, color, religion, an- 
cestry, national origin or place of birth; 

(g) For any employer, employment agency 
or labor organization to discriminate against any 
individual because he has lawfully opposed any 
practice forbidden by this ordinance or because 
he had made a complaint or testified or assisted 
in any manner in any investigation or proceed- 
ing under this ordinance. 

(h) For any person to obstruct or prevent 
any person from complying with the provisions 
of this ordinance or any order issued thereun- 
der or to attempt to commit or cause to be com- 
mitted any act declared by this ordinance to 
be an unlawful employment practice. 

The burden of proving the existence of an un- 
lawful employment practice shall be on the 
party holding the affirmative of the issue as re- 
quired by Section 1981 of the Code of Civil 
Procedure of the State of California. In cases 
of alleged discrimination against individuals, 
evidence of a pattern of employment or quota 
system in existence subsequent to the effective 
date of this ordinance shall be admissible. 

None of the acts made unlawful by subsec- 
tions (a) through (h) of this section shall be 
unlawful employment practices if the employ- 
ment, membership, or service in question by its 
unique nature requires classifications which in- 
clude any of the forbidden criteria. The burden 
of proof shall be upon the person asserting the 
unique nature of the employment, membership 
or service to establish such fact. 

No employer shall be liable for any discrimi- 
nation practiced by a labor organization unless 
such employer participates in or cooperates with 
such acts of discrimination by such labor or- 
ganization. The fact that the employer agrees 
to secure all new employees from a labor organi- 
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zation or agrees to give the labor organization 
an opportunity to fill vacancies in employment 
or the fact that the employer agrees with the 
labor organization to recognize prior rights to 
employment based on seniority or previous em- 
ployment in the industry does not, of itself, 
constitute participation or cooperation by the 
employer in any discrimination practiced by the 
labor organization. 

No labor organization shall be liable for any 
discrimination practiced by an employer unless 
such labor organization participates in and co- 
operates with such acts of discrimination by 
such employer. The fact that the labor organiza- 
tion agrees to provide all new employees for 
an employer or that there is an agreement which 
gives the labor organization an opportunity to 
fill vacancies in employment or the fact that 
the labor organization recognizes prior rights 
to employment based on seniority or previous 
employment in the industry does not of itself 
constitute participation or cooperation by the 
labor organization with the employer in any 
discrimination practiced by the employer, pro- 
vided these seniority rights are applied equally 
by the labor organization to all members on a 
uniform non-discriminatory basis. 


Notwithstanding any other provision of this 
ordinance, it shall be an unlawful employment 
practice for any employer, employment agency, 
or labor organization to require citizenship or 
residence qualifications, or both, as a condition 
of employment, membership, or service on a 
uniform, non-discriminatory basis. 


SECTION 6 


Commission on Equal Employment Op- 
portunity. (a) The City of Bakersfield Com- 
mission on Equal Employment Opportunity 
shall serve without pay and shall consist of 
seven (7) members to be appointed by the 
Mayor with the approval of the City Council. 
Two (2) of the members who are first ap- 
pointed shall be designated to serve for terms 
of one (1) year, two (2) for two (2) years, 
two (2) for three (3) years and one for four 
(4) years from the date of their appointments. 
Thereafter, members shall be appointed as afore- 
said for a term of office of four (4) years, 
except that all of the vacancies occurring during 
a term shall be filled for the unexpired term. 
A member shall hold office until his successor 
has been appointed and has qualified. The 
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Mayor shall designate which of the members 
of the Commission appointed shall be the first 
chairman, but when the office of the chairman 
of the Commission become vacant thereafter 
the Commission shall elect a chairman from 
among its members. The term of office as chair- 
man of the Commission shall be for the calendar 
year or for that portion thereof remaining after 
each such chairman is designated or elected. 
Any member of the Commission may be re- 
moved by the Mayor upon notice and hearing 
before the City Council assembled for such pur- 
pose, for neglect of duty or for malfeasance in 
office but for no other cause. Any such determi- 
nation shall be by the affirmative vote of four 
(4) members of said Council. 

It shall constitute malfeasance in office for 
any Commissioner to divulge or reveal to any 
person, except the parties to the proceedings, 
members of the Commission and its staff, any 
evidence or information obtained in any pro- 
ceedings pursuant to Section 8 (b) hereof. 


It shall constitute malfeasance in office for 
any Commissioner to divulge or reveal to any 
person, except the parties to the proceedings, 
members of the Commission and its staff or the 
City Attorney under and pursuant to Section 9 
hereof, any evidence or information obtained 
in any proceedings pursuant to Section 8 (c) . 
hereof. 


(b) The Commission shall submit to the City 
Council an estimate of the necessary expenses 
for its operation during the ensuing fiscal year, 
and said Council shall in its discretion appropri- 
ate such sums as it may deem necessary for 
such purpose. 


Any employee of the Commission or of the 
City assigned to work with the Commission who 
shall divulge or reveal to any person other than 
parties to the proceedings, members of the Com- 
mission and its staff any evidence or information 
obtained under or pursuant to Section 8 (b) 
hereof, shall be subject to dismissal for insub- 
ordination. 

Any employee of the Commission or of the 
City assigned to work with the Commission who 
shall divulge or reveal any evidence or infor- 
mation obtained under Section 8 (c) hereof to 


‘any person, except to parties to the proceed- 


ings, members of the Commission and its staff 
and the City Attorney, under and pursuant to 
Section 9 hereof, shall be subject to dismissal 
for insubordination. 
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SECTION 7 


Powers and Duties. The Commission on 
Equal Employment Opportunity shall: 

(a) Formulate plans of education to promote 
fair employment practices by persons subject to 
this ordinance. 

(b) Make technical studies and prepare and 
disseminate educational material relating to dis- 
crimination and ways and means of eliminating 
it. 

(c) Confer, co-operate with, and furnish 
technical assistance to persons subjéct to this 
ordinance in formulating educational programs 
for elimination of discrimination. 

(d) Receive, investigate and seek to adjust all 
complaints of discrimination as herein provided. 

(e) Make specific and detailed recommenda- 
tions to the interested parties as to the method 
of eliminating discrimination. 

(f) Render to the Mayor from time to time, 
or upon request, but not less than annually, a 
report of its activities. 

(g) Make and publish reports of case _his- 
tories of conciliation settlements made under 
this ordinance which in its judgment will effec- 
tuate the purposes of this ordinance. Reports 
of case histories of conciliation settlements shall 
not, unless the consent of the parties is first 
obtained, include names or other facts which 
might clearly identify the parties; but it shall 
be mandatory to publish representative case 
histories from time to time for the guidance and 
education of the public. 

(h) Initiate complaints as provided in Sec- 
tion 8 (a) hereof. 

(i) Refer unsettled complaints to the City 
Attorney as provided in Section 9 hereof. 


SECTION 8 


Adjustment and Settlement of Complaints. 
(a) All complaints before the Commission shall 
be written, signed, properly verified and filed 
by the individual who alleges discrimination 
against him within sixty (60) days after the 
alleged discriminatory act is committed, except 
that complaints alleging violations of Section 5 
(b) (1), (d), (g) and (h) hereof may be ini- 
tiated by the Commission itself within sixty (60) 
days after the alleged discriminatory act is com- 
mitted. A copy of such complaint shall be fur- 
nished to the person charged at the time of 
filing. Such complaint shall state the name and 
address of the person, employer, labor organiza- 





RACE RELATIONS LAW REPORTER 


tion or employment agency alleged to have 
committed the unlawful employment practice 
complained of and shall set forth the particulars 
thereof and contain such other information as 
may be required by the rules and regulations 
of the Commission. 

Any employer whose employees, or some of 
whose employees, obstruct or prevent any per- 
son from complying with the provisions of this 
ordinance, or attempt to do so, may file with 
the Commission a verified complaint asking as- 
sistance by conciliation or remedial action. 

(b) Upon the filing of any complaint a mem- 
ber of the Commission shall make a full and 
prompt investigation in connection therewith. 
In such case the Commissioner may utilize the 
services of a staff assistant or of a person as- 
signed by the City Manager to work with the 
Commission. If, upon such investigation the 
Commissioner shall find that the person charged 
in the complaint has not engaged in or is not 
engaging in any unlawful employment practice, 
the complaint shall be dismissed. 

If the Commissioner shall determine after 
such investigation that probable cause exists 
for the allegations made in the complaint, he 
shall endeavor to eliminate the unlawful em- 
ployment practice charged in the complaint 
by means of conciliation and persuasion. 
Within the limits set forth in Section 9 (c) the 
Commissioner may recommend such affirmative 
action as the case may require. 

(c) In case of failure to eliminate the unlaw- 
ful employment practice by the means provided 
in Section 8 (b), a quorum of the commission 
shall convene for the purpose of reviewing the 
matter and shall, by conciliation and mediation, 
endeavor to eliminate the discrimination 
charged, Such proceedings shall be private. In 
furtherance of such conciliation and mediation 
the Commission may make spcific recommenda- 
tions to the parties but such recommendations 
shall not constitute a decision, finding of fact, 
judgment or order of the Commission, or be 
binding upon, or be admissible in any court in 
any subsequent proceedings under Section 9 
hereof. Within the limits set forth in Section 9 
(c) the Commission may recommend such af- 
firmative action as the case may require. 

(d) In the performance of its duties under 
the provisions of Section 8 (c) of this ordinance, 
the Commission, by majority vote, may require 
by subpoena the attendance of any person 
and/or the production of any relevant papers, 
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documents or records under his control which 
are relevant and reasonably necessary to the 
inquiry. The Commission shall have no other 
power of subpoena. Disobedience to any sub- 
poena issued by the Commission under this 
ordinance shall constitute a misdemeanor. 

(e) All evidence and information given to or 
obtained by the Commission in any proceedings 
under the provisions of Section 8 (b) hereof, 
shall be confidential and no such evidence or 
information shall be divulged or revealed by 
any member of the Commission or its staff or 
by any employee of the Commission, or of the 
City assigned to work with the Commission, or 
by the complainant, to any person other than 
parties to the proceedings, members of the Com- 
mission and its staff or used against any person 
at any time by any member or employee of the 
Commission. 

All evidence and information given to, or ob- 
tained by the Commission in any proceedings 
under the provisions of Section 8 (c) hereof 
shall be confidential and no such evidence or 
information shall be divulged or revealed to 
any person except to parties to the proceedings, 
members of the Commission and its staff, and 
the City Attorney in cases arising under the 
provisions of Section 9 hereof. Any breach of 
the above prohibition by complainant shall, in 
the discretion of the Commission, be grounds 
for dismissal of any proceedings then pending 
of behalf of said complainant. 


The voluntary giving or furnishing of any in- 
formation or evidence to the Commission in any 
proceedings under the provisions of Section 8 
(b) hereof shall not constitute a waiver of any 
legal or constitutional privileges or defenses. 

(£) If the parties accept the recommendations 
of the Commission the matter shall be deemed 
settled and terminated and no other proceedings 
shall be had or taken. 

(g) Whenever the Commission determines 
that any officer, agent or employee of the City 
has engaged or is engaging in an unlawful em- 
ployment practice it shall recommend appropri- 
ate action to the Mayor. 


SECTION 9 


Court Proceedings. (a) If the Commission 
is unable to eliminate the discrimination charged, 
the Commission may, by a majority vote of all 
members certify the matter to the City Attorney 
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for appropriate legal action to secure compli- 
ance with the provisions of this ordinance. 

The Commission shall, at the time of certify- 
ing said matter, transmit to the City Attorney a 
copy of its recommendations in such case. 

The City Attorney shall proceed in the name 
of the City, no less than twenty (20) and no 
more than forty (40) days thereafter, to invoke 
the aid of an appropriate court to secure com- 
pliance with the provisions of this ordinance. 
If the Commission prior to the commencement 
of the court proceedings as a result of its effort 
of adjustment or otherwise finds that the de- 
fendant is no longer engaging in unlawful em- 
ployment practices and has complied with the 
recommendations of the Commission, no such 
proceedings shall be instituted. 

(b) In any court proceedings instituted by 
the City Attorney the court shall hear and con- 
sider the matter as if it had never been before 
the Commission, and there shall be no pre- 
sumptions in favor of any prior action of the 
Commission, nor shall there be any presumption 
against a defendant arising out of his refusal to 
accept or comply with any recommendation of 
the Commission. In such cases the burden of 
proof shall be upon the City to establish by 
competent and substantial evidence that the de- 
fendant has violated the ordinance. 

(c) No person shall be liable in damages or 
for any monetary judgment in excess of a sum 
equal to ninety (90) days’ back pay, wages or 
earnings of the individual discriminated against. 
It shall be the duty of any individual discrimi- 
nated against to minimize his loss or damage by 
attempting to secure other suitable employment, 
and the liability of the employer, labor organiza- 
tion or employment agency shall be reduced to 
the extent such individual has failed to minimize 
his damage. 

(d) In every court proceeding instituted by 
the City Attorney to secure compliance with this 
ordinance, the defendant shall be entitled to a 
jury trial on the issue of damages or back pay, 
but the court, without a jury may make all other 
equitable orders pertaining to all other issues. 

(e) Any employer who employs any individ- 
ual pursuant to any formal or informal recom- 
mendation of the Commission, or pursuant to 


’ any order of the court rendered hereunder, may 


make adjustments in his work force so that such 
employment does not increase the number of his 
employees or require him to employ more per- 
sons than necessary. 
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SECTION 10 


City Contracts. In the event that two or 
more adverse court decisions are rendered in 
cases originating within a period of one (1) year 
whereby any employer, labor organization or 
employment agency is found by the court to 
have violated the provisions of this ordinance 
and where such employer, labor organization or 
employment agency has been guilty of delib- 
erate, wilful and persistent violations of this ordi- 
nance, the Commission shall after securing 
declaratory relief as hereinafter set forth certify 
such finding to the Mayor, whereupon the Mayor 
shall order all departments of this City not to 
enter into any contract with such employer, labor 
organization or employment agency for a period 
of one (1) year. 

Before making such a finding the Commission 
by appropriate action for declaratory relief 
brought in the name of the City of Bakersfield 
by the City Attorney must obtain from the Su- 
perior Court a declaration that such employer, 
labor organization or employment agency has 
been guilty of such deliberate, wilful and per- 
sistent violations of this ordinance as to entitle 
the Commission to certify such findings to the 
Mayor. 


SECTION II 


No Duplication of Remedies. The rights 
and remedies herein granted by the provisions of 
this ordinance to a person aggrieved are deemed 
to be entirely adequate and this ordinance and 
the provisions thereof shall not be construed as 
granting to an aggrieved individual any right to 
pursue a civil action in addition to, or in place of, 
the remedies enumerated in this ordinance. 


SECTION 12 


Severability. The provisions of this ordi- 
nance are severable and if any provision, sen- 
tence, clause, section or part thereof is held 
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illegal, invalid or unconstitutional or inapplicable 
to any person or circumstance, such illegality, in- 
validity, unconstitutionality or inapplicability 
shall not affect or impair any of the remaining 
provisions, sentences, clauses, sections or parts 
of the ordinance or their application to other 
persons and circumstances. It is hereby to be 
the legislative intent that this ordinance would 
have been adopted if such illegal, invalid or 
unconstitutional provision, sentence, clause, sec- 
tion or part had not been included therein, and 
if the person or circumstances to which the ordi- 
nance or any part thereof is inapplicable had 
been specifically exempted therefrom. 


SECTION 13 


Repeal. Any ordinance or part of any ordi- 
nance conflicting with the provisions of this 
ordinance be and the same is hereby repealed 
so far as the same affects this ordinance. 


SECTION 14 


This ordinance shall be effective thirty days 
from and after the date of its passage. 


I HEREBY CERTIFY that the foregoing Ordi- 
nance was passed and adopted by the Council 
of the City of Bakersfield at a regular meeting 
thereof held on the 3rd day of September, 1957, 
by the following vote: 


AYES: Balfanz, Carnakis, 
Collins, Croes, Dewire, 
Doolin. 

Noes: None. 

ABSENT: Bentley. 


(SEAL) MARIAN S. IRVIN, 


City Clerk and Ex-Officio Clerk of the Council 
of the City of Bakersfield. 


APPROVED this 3rd day of September, 1957. 


FRANK SULLIVAN, 
MAYOR of the City of Bakersfield. 





HOUSING 


Publicly Assisted Housing—New Jersey 


Chapter 66 of the New Jersey Public Laws of 1957, enacted June 4, 1957, amends that 
state’s Law Against Discrimination so as to include “publicly assisted housing accommoda- 
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tions” among the places or accommodations at which discrimination on the basis of race, 
creed, color, national origin or ancestry is prohibited. Material in the amendatory act printed 
in italics is new and material included within brackets is to be omitted. 


STATEMENT 


The purpose of this bill is to prohibit discrimina- 
tion in obtaining the accommodations, ad- 
vantages, facilities and privileges in any 
publicly assisted housing accommodation be- 
cause of race, creed, color, national origin or 
ancestry; and further, to define a publicly 
assisted housing accommodation. 


An Acr to ammend the “Law Against Discrimi- 
nation,” approved April 16, 1945 


(P. L. 1945, c. 169). 


Be Ir ENACTED by the Senate and General As- 
sembly of the State of New Jersey: 


1. Section 4 of the act of which this act is 
amendatory is amended to read as follows: 


4, All persons shall have the opportunity 
to obtain employment [and], to obtain all 
the accommodations, advantages, facilities, 
and privileges of any place of public ac- 
commodation and publicly assisted housing 
accommodation, without discrimination be- 
cause of race, creed, color, national origin 
or ancestry, subject only to conditions and 
limitations applicable alike to all persons. 
This opportunity is recognized as and de- 
clared to be a civil right. 


2. Section 5 of the act of which this act is 
amendatory is amended to read as follows: 


5. As used in this act, unless a different 
meaning clearly appears from the context: 


a. “Person” includes 1 or more individuals, 
partnerships, associations, labor organizations, 
corporations, legal representatives, trustees, trus- 
tees in bankruptcy, receivers, and fiduciaries. 

b. “Employment agency” includes any person 
undertaking to procure employees or opportuni- 
ties for others to work. 

ce. “Labor organization” includes any organiza- 
tion which exists and is constituted for the pur- 
pose, in whole or in part, of collective bargain- 
ing or of dealing with employers concerning 
grievances, terms or conditions of employment 
or of other mutual aid or protection in connec- 
tion with employment. 

d. “Unlawful employment practice” and “un- 


lawful discrimination” includes only those un- 
lawful practices and acts specified in section 11 
of this act. 

e. “Employer” does not include a club exclu- 
sively social or a fraternal, charitable, educa- 
tional or religious association or corporation, if 
such club, association or corporation is not or- 
ganized and operated for private profit, nor does 
it include any employer with fewer than 6 per- 
sons in his employ. 

f. “Employee” does not include any individual 
employed by his parents, spouse or child, or in 
the domestic service of any person. 

ff. “Liability for service in the Armed Forces 
of the United States” means subject to being 
ordered as an individual or member of an 
organized unit, into active service in the Armed 
Forces of the United States by reason of mem- 
bership in the National Guard, naval militia or a 
reserve component of the Armed Forces of the 
United States or subject to being inducted into 
such Armed Forces through a system of national 
selective service. 

g. “Division” means the State “Division 
Against Discrimination” created by this act. 

h. “Commissioner” means the State Commis- 
sioner of Education. 

i. “Commission” means the Commission on 
Civil Rights created by this act. 

j. “A place of public accommodation” shall 
include any tavern, roadhouse, or hotel, whether 
for entertainment of transient guests or accom- 
modation of those seeking health, recreation or 
rest; any retail shop or store; any restaurant, 
eating house, or place where food is sold for 
consumption on the premises; any place main- 
tained for the sale of ice cream, ice and fruit 
preparations or their derivatives, soda water or 
confections, or where any beverages of any kind 
are retailed for consumption on the premises; 
any garage, any public conveyance operated on 
land or water, or in the air, and stations and 
terminals thereof; any public bathhouse, public 
boardwalk, public seashore accommodation; any 
auditorium, meeting place, or public hall; any 


- theatre, or other place of public amusement, 


motion-picture house, music hall, roof garden, 
skating rink, swimming pool, amusement and 
recreation park, fair, bowling alley, gymnasium, 
shooting gallery, billard and pool parlor; any 
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comfort station; any dispensary, clinic or hos- 
pital; and any public library, any kindergarten, 
primary and secondary school, trade or business 
school, high school, academy, college and uni- 
versity, or any educational institution under the 
supervision of the State Board of Education, or 
the Commissioner of Education of the State of 
New Jersey. Nothing herein contained shall be 
construed to include or to apply to, any institu- 
tion, bona fide club, or place of accommodation, 
which is in its nature distinctly private; nor shall 
anything herein contained apply to any educa- 
tional facility operated or maintained by a bona 
fide religious or sectarian institution, and the 
right of a natural parent or one in loco parentis 
to direct the education and upbringing of a 
child under his control is hereby affirmed; nor 
shall anything herein contained be construed to 


bar any private secondary or post-secondary 
school from using in good faith criteria other 
than race, creed, color, national origin or an- 
cestry, in the admission of students. 

k. “A publicly assisted housing accommoda- 
tion” shall include all housing built with public 
funds or public assistance pursuant to chapter 
300 of the laws of 1949, chapter 213 of the laws 
of 1941, chapter 169 of the laws of 1944, chapter 
303 of the laws of 1949, chapter 19 of the laws 
of 1938, chapter 20 of the laws of 1988, chapter 
52 of the laws of 1946, and chapter 184 of the 
laws of 1949, and all housing financed in whole 
or in part by a loan, whether or not secured by 
a mortgage, the repayment of which is guaran- 
teed or insured by the Federal Government or 
any agency thereof. 


3. This act shall take effect immediately. 
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EDUCATION 


Public Schools—Arkansas 


AGENCIES 


The plan of the North Little Rock, Arkansas, Board of Education for the racial integration of 
its school system was adopted in July, 1955. The plan provided for the gradual integration 
of the schools, beginning with the 12th grade “within two years.” On September 3, 1957, 
following the ordering of the National Guard to prevent the admission of Negro pupils to 
previously “white” schools in Little Rock by the governor of Arkansas, the board decided 
to suspend the putting into effect of its plan. A statement of the plan adopted and of the 


suspension of the plan follow: 


PLAN FOR INTEGRATION IN 
Nort Litrrie Rock SpectaL ScHoon District 
BEGINNING SEPTEMBER 1957 


Long before the Supreme Court Decision of 
May 17, 1954, the Board of Education had taken 
positive steps to remove inequities in the overall 
education program of the North Little Rock 
Special School District. This was accomplished 
through a building program involving all aspects 
of the District's housing facilities due to the 
steadily increasing school population. Along with 
this development were other joint activities 
whereby all members of the professional staff 
shared, and shared alike in salary schedule, in 
staff meetings, and in professional and instruc- 
tional meetings. All of these developments came 
about without any pressure and without any 
knowledge of the coming decision from the 
Supreme Court. Therefore, there is much evi- 
dence to indicate a permissive attitude on the 
part of the Board of Education and its entire 
staff in matters dealing with all its people. 

Following the decision of May 17, 1954, the 
North Little Rock Board of Education first con- 
sidered this matter in a special meeting held at 
noon, September 3, 1954, in the Senior High 
Cafeteria. At this meeting, the position taken by 
the Board was to continue to operate the North 
Little Rock Schools under the laws prescribed 
by the State of Arkansas, and that the attendance 
areas remain the same. After this decision was 
stated by the Board a hearing was requested by 
a group of Negro parents, who were represented 
by the NAACP. This hearing was held in the 
School Board Office, September 28, 1954. A com- 


plete transcription of this meeting is a part of 
the minutes of the Board. The parties present 
were heard, after which the meeting adjourned. 
No action was taken. 

In July of 1955, a request for a hearing by 
“White America” was made to the Board which 
was granted at the regular meeting on July 14th. 
After hearing the groups present and concluding 
a rather lengthy business session, the Board 
stated and approved its policy on integration 
which is simple and brief. This policy simply 
states that integration will start in North Little 
Rock Special School District within the next two 
years at the high school level beginning with 
the 12th grade. This is interpreted to mean that 
integration may start in the 12th grade, at Senior 
High School, at the opening of school in Septem- 
ber 1957. 

To implement the action of the Board the fol- 
lowing statements and regulations shall be used 
as a guide and carefully adhered to in all mat- 
ters pertaining to the Board’s policy on integra- 
tion: 


I. The eligibility of a student of the 12th 
grade to attend either high school 
will be determined by the attendance 
area in which the student resides. 


II. A student who has regularly attended 
either high school starting as a 10th 
grade student would be expected to 
continue in that school unless resi- 
dence in a particular attendance area 
establishes eligibility to consider a 
transfer. 
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III. The attendance area for North Little 


IV. 


VI. 


Vil. 


Rock High School at 22nd and Main 
shall be all territory west of Main 
Street and north of 27th Street ex- 
tended eastward until the district 
boundary is intersected. This attend- 
ance area applies only to students 
of the 12th grade. 


The attendance area for Scipio A. 
Jones High School at 10th and Wal- 
nut shall be all territory east of Main 
Street and south of 27th Street, ex- 
tended eastward until the district 
boundary is intersected. This attend- 
ance area applies only to students of 
the 12th grade. 


After August 1, 1957, any resident 

student * who has successfully com- 

pleted the 11th grade, and has earned 
not less than twelve units of high 
school work as recognized by the 

State Department of Education and 

the North Central Association of 

Secondary Schools and Colleges may 

present himself or herself at the Prin- 

cipal’s office for registration and en- 
rollment. 

*Note: Resident student is that student 
who not only qualifies as stated 
above but whose parents are legal 
residents of North Little Rock 
Special School District. Students 
cannot live with a relative or 
friend and qualify. The legal 
residence of parents determine 
whether student is a_ resident 
student. 

If a student has enrolled or is eligible 
to enroll in a school in which his or 
her race is in a minority and later de- 
cides to transfer to the school where 
his or her race is in the majority, this 
transfer will be permitted. Such trans- 
fers will be permitted at any time 
but it is strongly urged that it should 
be done in the first six weeks of 
school. Promiscuous transferring will 
not be permitted. Once a student 
has made such a transfer, he or she 
will be expected to remain at the 
school of second choice. 


The decision to enroll in either school 
must be made in line with good 
scheduling procedures and at the 
time open for such enrollment. An 
eligible student must show good 


faith in making a choice of which 
school to attend and this choice 
should be made in ample time before 
or by the announced dates of regis- 
tration, so that a suitable schedule 
may be worked out by the principal, 
guidance counselor, or other person 
designated by the principal for this 
work. 


VIII. The Board of Education reserves the 
right to review the results of this 
policy after one year’s operation be- 
fore determining whether it will be 
extended to the 11th grade. 

Sf 2 * 


NORTH LITTLE ROCK SPECIAL 
SCHOOL DISTRICT 


North Little Rock, Arkansas 


September 3, 1957 


The immediate developments dealing with the 
problem of integration, particularly the action 
taken by Governor Orval Faubus, makes it im- 
perative that the Board of Education of the 
North Little Rock Special School District recon- 
sider its announced plan for integration at North 
Little Rock Senior High School on September 
9, 1957. 

The uncertainty and confusion which now 
surrounds any plan which the Board may attempt 
to implement at this time is so great that the 
Board deems it necessary to forego, indefinitely, 
its present plan for integration. 

The Board has made every effort to keep good 
faith in its announced intentions and feels that 
this move is not a breach of faith but rather a 
recognition of the reality of present conditions 
in the face of which it would not be wise to 
persist. Furthermore, the Board is unwilling to 
accept the full responsibility for what might hap- 
pen until it has complete assurance that com- 
pliance with the Supreme Court Decision of 
May 17, 1954 may be done orderly and peace- 
ably. The Board is, further, unwilling to risk 
the disturbance to the schools as now seems 
evident. 

Therefore, in Special Session, September 3, 
1957, at 7:00 P. M., at the School Board Office, 
28th and Poplar, North Little Rock, it is the 
action of the Board to postpone its plan of in- 
tegration indefinitely and that no further move 
be made in this direction until the status of the 
problem of integration has been fully cleared by 
the Courts. 
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EDUCATION 
Public Schools—Arkansas 


See the progress report of integration submitted by the Van Buren, Arkansas, school board, 
supra, at p. 965. 





EDUCATION 
Public Schoolsk—New York 


Following the initial decision of the United States Supreme Court in the School Segregation 
Cases the Board of Education of the City of New York adopted a resolution calling for the 
appointment of a Commission on Integration to study and report factors affecting the at- 
tainment of an announced goal of “racially integrated schools.” A prime consideration of the 
Board was the abolition of “de facto” segregation arising from racial residential patterns. 
Within the Commission subcommissions on (1) Zoning, (2) Educational Standards and 
Curriculum, (3) Guidance, Educational Stimulation and Placement, (4) Teacher Assign- 
ment and Personnel, (5) Community Relations and Information, (6) Physical Plant and 
Maintenance, and (7) Liaison were appointed. Reports of some of these subcommissions 
have been made and adopted by the Board. The report of the subcommission on Zoning, 
approved by the full commission on December 14, 1956 is set out at 2 Race Rel. L. Rep. 231. 
See also, 2 Race Rel. L. Rep. 507. Following the adoption of that report, the Superintendent 
of Schools of the city in July, 1957, prepared a zoning plan. The plan, referred to as 





“tentative,” is set out below. 


Any comprehensive plan for zoning will be 
the result of a process of growth and, therefore, 
no doubt will undergo continuous modification. 
Any plan at present is, therefore, to be regarded 
as a starting point and, of necessity, will be 
flexible. 

Since there is an uneven distribution of various 
ethnic groups in different communities and 
boroughs, and since there is a constant shift of 
population within the city, it is impossible to 
establish any fixed ratio of children of different 
racial backgrounds for all schools. The ratio 
will vary among schools and will constantly 
change as the residential pattern shifts from one 
majority to another. The homogenous character 
of some school neighborhoods is an effect of 
segregated residential patterns, a condition 
which the schools cannot deal with directly. 

Unfortunately, there are in New York City a 
few localities populated by Negroes which cover 
so large an area that it is difficult to provide an 


inter-racial population for those schools located . 


in the heart of such areas. Nevertheless, the 
assistant superintendent should constantly keep 
this objective in mind. At the same time, he 
should take appropriate steps to develop within 


his districts an understanding of, and positive 
attitude toward, more inter-racial schools as pert 
of a good intergroup relations program. 


ELEMENTARY AND JUNIOR HIGH 
SCHOOLS 


Definition—By zoning is meant the process of 
establishing boundary lines for an area within 
which all pupils of the same grade attend the 
same school. 


I. Basic Criteria 


1. Distance from home to school--This means 
that the proximity of the school to the homes of 
the children who attend it is a major considera- 
tion in deciding on the boundary lines. This is 
particularly true of the elementary schools. A 
half-mile is considered beyond walking distance 
for pupils in the kindergarten through second 
grade, a mile for pupils in the third grade 
through the eighth grade. 

2. Maximum utilization of school space—In 
the face of mounting enrollments, it is necessary 
to adjust zone lines to make the most efficient . 
use of existing school facilities. 
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8. Racially integrated schools—In applying the 
above criteria, the promotion of a racially in- 
tegrated school population should be an im- 
portant consideration. 

4. Transportation—Where it is necessary for 
children to use public transportation, the con- 
venience and accessibility of such transportation 
is a factor in setting zone lines. In instances 
where children are assigned to schools beyond 
the distance limits mentioned in Item 1, trans- 
portation by various means, including the school 
bus, is provided. 

5. Topographical barriers—Lakes, rivers, ca- 
nals, railroads, street crossings, bridges, parks, 
highways and other natural and man-made ob- 
stacles are factors which often have an intruding 
influence with respect to school zoning. 

6. Continuity of instruction—It is an objective 
to avoid shifting the same pupils several times as 
a result of adjustments in school boundaries. 


II. Basic Principles 


1. The neighborhood school concept post is 
that the public elementary and junior high 
school are essentially neighborhood or com- 
munity institutions which serve the children of 
families living within an area contiguous to the 
school building. It may be possible, without 
abandoning the neighborhood school concept, so 
to draw the zone lines that more pupils of dif- 
ferent races will attend schools with inter-racial 
pupil groups. 

The application of the neighborhood school 
concept insures the conditions of relative near- 
ness, safety and convenience which are basic 
considerations of good school organization. Many 
parents still want their children to come home 
for lunch. If a child becomes ill, he is not far 
from home. If a child takes private lessons after 
school, he can get home quickly. If he goes to 
released time instruction, he will be near the 
center. If he wants to remain in school for 
some special activity, he can get home without 
being required to meet a bus schedule. The 
neighborhood school also tends to develop a 
strong parents’ association and a stronger com- 
munity spirit. 

The determination of district lines should be 
consistent with the neighborhood school con- 
cept and the district of the school unit should 
be the attendance area of all pupils living with- 
in it. 

2. The Assistant Superintendent shall have 
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the responsibility for determining school district 
lines. This responsibility is logically placed on 
the Assistant Superintendent in the field as the 
person having direct supervision of the schools, 
a comprehensive knowledge of the area, full 
information on available school facilities and 
instructional needs, and immediate contact with 
members of the Local School Boards and com- 
munity. 

The Assistant Superintendent should weigh 
the advantages of a complete introduction 
of a boundary change as against its gradual 
introduction by having it apply only to new 
admissions. One factor might be the degree of 
difficulty in winning over the community to 
the change. 

8. Parents of pupils affected and members of 
the Local School Boards should be consulted by 
the Assistant Superintendent prior to making 
changes in existing school districts or in creating 
new school districts. 

4. Provision should be made in each school 
for classes which will serve the full range of its 
pupils’ needs and abilities. This will include the 
organization of classes for the brightest pupils 
in each grade. These classes need not be either 
Intellectually Gifted or Special Progress. 

In all schools, children who qualify for Intel- 
lectually Gifted and Special Progress Classes and 
who cannot be accommodated in their home 
schools, may be sent to other schools. The ob- 
jective integration should be considered when 
such transfers are being contemplated by the 
principal and Assistant Superintendent. 

5. The special classes for mentally retarded, 
physically handicapped, health conservation, 
etc., should be organized in a manner consistent 
with the basic concept of neighborhood schools. 
When, because of the small number of such 
pupils in a given school, it becomes necessary 
to transfer these pupils to another school, in- 
tegration should be one of the criteria for place- 
ment. 

6. The continuity of a pupil’s school atten- 
dance should be maintained as far as possible. 
Changes in district lines should be such as to 
avoid frequent interruptions in the continuity of 
instruction. 

7. Pupils should not be transported by bus 
from one school to another solely for the purpose 
of integration. However, when it becomes neces- 
sary to transport pupils by bus to relieve over- 
crowding and for better utilization of the 
school plant, integration of racial groups should 
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be one of the considerations in determining 
which pupils shall be moved and to which 
school. 


8. The junior high school draws its pupils 
from a considerably large area than does the 
elementary school, and, therefore, will afford 
greater flexibility in the establishment of zoning 
lines. At this level the elementary school zoning 
criteria must also be taken into consideration, 
but additional consideration is to be given to 
integration by drawing zoning lines to include 
the areas of feeder schools or parts of the area 
of feeder schools in such a manner as to pro- 
mote racial integration. 


9. Any exceptions to the above principles 
may prevent the orderly implementation of the 
comprehensive zoning plan and disrupt the 
process of integration. Accordingly, the applica- 
tion of the principle of permissive zoning should 
in general be deferred to the senior high schools. 


SENIOR HIGH SCHOOLS 


The High School Division is composed of two 
sections: the vocational section and the academic 
section. In general, there are no zoning restric- 
tions in the vocational high schools, and pupils 
may apply from any borough of the city. In 
the general vocational high schools, the pupils 
are more likely to come from the borough in 
which the school is located, while the specialized 
vocational high schools draw from all sections 
of the city. Actually, desirable ethnic distribu- 
tion has been achieved in these schools, except 
that a school located in a homogenous area de- 
rives the major portion of its population from 
the immediate environs. 


In the academic high school section different 
determinants are operative. There are four 
specialized high schools (Brooklyn Technical, 
Bronx Science, Stuyvesant, and Music and Art) 
that obtain their pupils on the basis of an en- 
trance examination, and there are no zoning 
restrictions. In the boroughs of Brooklyn, Man- 
hattan and the Bronx there are several single-sex 
schools, and, generally, these schools have 
borough-wide zones. The remaining academic 
schools are co-educational and have basically 


the same course offerings, including the academ- . 


ic course (college preparatory), the commer- 
cial course and the general course. The co-edu- 
cational high schools have a distinct boundary 
or zone and only the pupils who reside within 
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the boundary are permitted to attend the high 
school in the zone. 


I. Basic Principles 


1. The assistant superintendent assigned to 
the High School Division should have the re- 
sponsibility for determining high school boun- 
dary lines. 

2. Prior to making changes in existing school 
zones or in creating new school boundaries, the 
Divisional Assistant Superintendent should con- 
sult with the principals, the parent groups and 
the field Assistant Superintendents who have an 
interest in the new boundary lines. 

3. Provisions should be made in each school 
for classes which will serve the full range of its 
pupils’ needs and abilities. This will include the 
organization of honor classes in all schools. 


Il. Criteria for Zoning 


1. The senior high school draws its pupils 
from a considerably larger area than does the 
elementary school or the junior high school and, 
therefore, will afford greater flexibility in the 
establishment of zoning lines. Because of this 
latitude, additional consideration can be given 
to racial integration provided it is consistent 
with other basic criteria. 

2. Distance from home to school for high 
school pupils should be considered even though 
it is not given the same emphasis as in the case 
of the elementary or junior high school. A 
compact high school zone insures desirable com- 
munity interest, strong parents associations and 
an active after-school program for pupils. 

3. Maximum utilization of school space—In 
the face of mounting enrollments, it is necessary 
to adjust school zones to make the most efficient 
use of existing facilities. 

4, Transportation—Since the majority of high 
school pupils use public transportation, the ex- 
tent and relative convenience of its use should 
be considered when boundary lines are drawn. 


If. Exceptions 


1. The High School Division has granted ex- 
ceptions to zoning regulations in order to pro- 
mote racial integration. Examples of such 
exceptions may be found in examining the book- 
let “The Directory of the Public High Schools.” 

2. If the practice of zoning variances is to be 
extended, there are certain inevitable outcomes 





1040 


to be considered and understood. Schools that 
are located in ethnically homogeneous areas will 
become under-utilized if the pupils of the feeder 
schools in the area are permitted to apply to 
schools out of the area. Eventually, the high 
schools in the zone will become so under- 
populated that they will have to be abandoned. 
This event in turn will increase the overcrowded 
conditions in the adjacent zones, requiring addi- 
tional high school facilities. Moreover, the high 
school in the zones adjacent to the area that has 
just been abandoned as a desirable zone for 
high schools, will soon develop a very high per- 
centage of the ethnic group in the homogenous 
area. 

In the interest of optimum utilization of 
school facilities, and in the interest of maintain- 
ing racial integration at desirable levels, the 
following recommendations are made: 

a. As a guide, the ethnic composition of all 
schools in a borough should be ascertained. 

b. Zoning maps, showing racial and ethnic 
composition by blocks, should be supplied. 

c. Exceptions to zoning regulations should be 
made to feeder schools on the basis of specific 
numbers of specific schools. 
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d. The numbers to be assigned to specific 
high schools are to be determined on an arbitrary 
basis, a geographical basis, or a combination of 
the two. If the arbitrary basis is the one to be 
used, then each applicant in the graduating class 
of the feeder school who expects to take ad- 
vantage of the zoniny variance is to indicate, in 
the order of preference, the schools to which 
he seeks admission. As many first-choice pref- 
erences will be granted as possible. Second, 
third, etc., choices will be used in order to con- 
trol the number that are to be admitted to the 
respective schools, also bearing in mind the 
other criteria that should be applied. 

8. A zoning variance should be authorized if 
it will satisfy a subject need of an applicant, 
usually a foreign language. 

4, A zoning variance should be authorized for 
an applicant because of health conservation, 
sight conservation, or the need for CRMD 
[Children with Retarded Mental Development] 
classes, or special need as indicated after study 
by the Bureau of Child Guidance. 


WILLIAM JANSEN, 
Superintendent of Schools. 





EDUCATION 
Public Schools—North Carolina 


Pursuant to the provisions of the North Carolina “Pupil Placement Act” (1 Race Rel. L. 
Rep. 240, 939) sixteen Negro school pupils applied to the Mecklenburg County, North Caro- 
lina, Board of Education for reassignment to previously “white” schools. [Charlotte, the 
county seat, has a separate school system.] The board denied each request. On September 2, 


1957, the board issued an explanatory statement of its action on these requests. 


STATEMENT ADOPTED BY BOARD OF EDUCATION OF 
MECKLENBURG CouUNTy, SEPTEMBER 2, 1957 


The Board of Education of Mecklenburg 
County, acting under the provisions of the North 
Carolina Pupil Assignment Law has carefully 
considered the requests of the parents of sixteen 
Negro pupils for reassignment to presently all- 
white schools. 

Under the Pupil Assignment Law, the Board is 
enjoined to permit reassignment of a pupil if, 
after hearing, it shall find that the child is en- 
titled to be reassigned to the school requested, 
or if it shall find that the reassignment of the 
child to the school requested will be for the best 


interests of the child, will not interfere with the 
proper administration of the school, or with the 
proper instruction of the pupils there enrolled, 
and will not endanger the health or safety of 
the children enrolled in the school requested. 

After detailed study of each application in the 
light of these criteria, the Board has voted to 
deny each individual request. 

In so doing, the Board is aware of the de- 
cisions of the Supreme Court of the United 
States in the School Segregation Cases. 

It is also well aware that the school system of 
Mecklenburg County is presently facing serious 
problems in providing class room space for a 
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growing suburban population. It feels that, at 
the present time, these considerations are over- 
riding ones in the administration of the Mecklen- 
burg County school system. 

Coupled with this, is the fact that three North 
Carolina school systems have voted to admit 
Negro students to formerly all-white schools 
this fall. The Board feels that it would be wise 
to await the experience of these three systems, 
and to attempt to apply it to the peculiar situa- 
tion of Mecklenburg County. 

Finally, the Board has been much concerned 
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with its responsibility to the individual pupils 
involved. Unfortunately, counsel for these pupils 
refused to allow them to express their own pref- 
erences as to the school they wanted to attend at 
the hearing held last Friday. 

The Board has done its best to discharge its 
duty under the law of our state, and to the 
parents and children of Mecklenburg County, to 
provide the best possible educational oppor- 
tunities for each child. 

Proper notification of this action will be sent 
to the parents of each child. 





EDUCATION 
Public Schools—Virginia 


The form adopted by the Virginia Pupil Placement Board for use in assigning pupils to 
schools is reproduced on the next page. Set out below is a memorandum issued by the Board 
concerning the application and enforcement of the Pupil Placement Act. 


COMMONWEALTH OF VIRGINIA 
PUPIL PLACEMENT BOARD 


22 N. 9th Street 
Richmond, Virginia 


August 19, 1957 
Memo #11 


TO: Division Superintendents 

FROM: J. W. Bland, Executive Secretary 

SUBJECT: Procedure for registering pupils at 
opening of 1957-58 session 


A number of you have written and called, 
continuing to ask for a guide as to the procedure 
you should follow with the opening of your 
schools. You have our Memo #10, dated August 
5, 1957, which sets forth very clearly the po- 
sition of the Pupil Placement Board as follows: 


“So far as this Board is advised, the Pupil 
Placement Act has not been invalidated by 
any court of last resort; and this Board will 
continue to exercise its duties under the 
Pupil Placement Act. . .” 


Therefore, the earlier directives, rules and ° 


regulations of the Pupil Placement Board, which 
you have in Memos 1-10, inclusive, are still in 
effect and operative. The following is the situ- 
.ation at present: 


1. No child can be legally enrolled in the 
public schools of the Commonwealth of 
Virginia until an application has been filed 
in his behalf, unless he remains in the 
school in which he was enrolled prior to 
December 29, 1956. 

2. Temporary enrollment by the local 
school officials is permitted, until the appli- 
cation can be acted upon by the Public 
Placement Board of Virginia. 

3. Each child entering a given school for 
the first time in September must have an 
application filed in his or her behalf. 

4, In order not to work a hardship on the 
pupils or their parents, a fifteen-day period 
is allowed in which to secure the applica- 
tion locally. 

5. In the event there is a refusal on the 
part of the parent or legal guardian of the 
pupil to file an application in the pupil's 
behalf, at that moment the pupil is no 
longer legally enrolled, and should not be 
allowed to further attend the public schools 
of Virginia. The fifteen-day rule does not 
apply in such instances; and you should in- 
struct your principals and teachers not to 
admit such a pupil to school at all, not even 
for one day. 


If we can be of service, do not hesitate to call 
on us. 
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School Division (City or County) : 





COMMONWEALTH OF VIRGINIA 
PUPIL PLACEMENT BOARD 
APPLICATION FOR PLACEMENT OF PUPIL 
(Note: A birth certificate or photostatic copy thereof shall be attached to the application of each pupil who has 


moved to Virginia from another state for whom application is made for enrollment in Virginia schools for 
the first time.). 


I, the undersigned parent/or legal guardian, or other person having custody of the child named below, request that this 
child be placed by the Pupil Placement Board of the Commonwealth of Virginia in the school in the County/or City of 





which the Board deems most appropriate in 
accordance with the provisions of Chapter 70 of the Acts of the General Assembly (Extra Session 1956), and submit the 
following information: 

FULL NAME OF CHILD: 
ADDRESS: . 
POST OFFICE: 


SCHOOL YEAR FOR WHICH ENROLLMENT IS REQUESTED: 


























NAME OF SCHOOL LAST ATTENDED: WHEN: 

ADDRESS OF SCHOOL: COUNTY/OR CITY: 

YEARS IN SCHOOL: GRADE: -__._._-_ | BIRTH DATE: 
(EXCLUDE YEAR FOR WHICH THIS APPLICATION IS MADE) 

SEX: CONDITION OF HEALTH: 








PHYSICAL OR MENTAL HANDICAPS OR DISABILITIES: 











PARTICULAR APTITUDES: —_ 
NAME AND LOCATION OF SCHOOL OR SCHOOLS IN VIRGINIA IN WHICH ANY OTHER CHILDREN 
OF YOURS ARE ENROLLED: 








The foregoing is certified on oath or affirmation to be true and complete. 
Signed: 
Date: Address: 














(FOR USE OF BOARDS ONLY) 
INFORMATION AND RECOMMENDATIONS FROM LOCAL SCHOOL BOARD 


If child is entering school for the first time is date of child’s birth on application same as on birth certificate? 


Comments concerning pupil: 








Recommendation as to school to which pupil should be assigned: 














Principal or is 
Head Teacher: — LOCAL SCHOOL BOARD 
By: 
ACTION BY STATE BOARD (Title) 
The above-named pupil is hereby assigned to. school 





in the County (City) of 








FOR THE PUPIL PLACEMENT BOARD OF THE COMMONWEALTH OF VIRGINIA 
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HOUSING 


Urban Renewal—New Jersey 
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The Princeton, New Jersey, Mayor’s Advisory Committee on Housing reported to the mayor 


on June 12, 1957, with respect to plans and recommendations for urban renewal. 


In the 


conclusion to its report the Committee referred to the problem of de facto racial zoning in 
Princeton as it affects the renewal program. That part of the report follows: 


Ad * o 


X. CONCLUSION 


Your committee respectfully recommends, 
therefore, that the Urban Renewal program in 
the John-Witherspoon area be restricted to such 
activities as will up-grade existing residences in 
the area through consultation with the Executive 
Committee of the John-Witherspoon Association 
and with the present owners and that any de- 
molition of homes be limited to those buildings 
where up-grading to meet health and engineer- 
ing requirements is impossible. 

The work of your committee would be in- 
complete without specific mention of the under- 
lying problem which has touched almost every 
aspect of its deliberations during the past eight 
months. 

Most of the Princeton citizens living in the 
John-Witherspoons area are Negro. Their re- 
sistance to substantial and rapid change in the 
area is based not only upon their firm conviction 
—shared by your committee—that most of their 
houses are not, in fact, substandard, but also 
upon a realistic understanding of the almost in- 
superable difficulties Negroes face in securing 
alternate housing in the Princeton area. 

The future physical integrity of the John- 


Witherspoon area cannot be assured. The area 
is in the heart of Princeton’s central district. 
Commercial, business, and traffic interests will 
almost certainly, over the years, make their mark 
upon existing land-use patterns—with resulting 
dislocations of population. Even if these changes 
were not probable, it is impossible to justify 
upon moral grounds the residential containment 
of Negro citizens. 


Princeton will grow as a civilized community 
only as all sections of it are open without dis- 
tinction to all citizens—as well as to visitors from 
abroad—who have the financial resources to se- 
cure or rent property. In view of the interna- 
tional character of the University, The Institute 
for Advanced Study, and the Princeton Theo- 
logical Seminary, it is peculiarly important that 
the Princeton community set an example of 
equality of opportunity in all aspects of its 
social and economic life. 

Every ethical resource in the community must 
be mobilized by educational, religious, fraternal, 
and civic leaders, if Princeton is to become a 
living example of American democracy at its 
best. 

Only then will the basic problems of the 
John-Witherspoon area be truly solved. 








EDUCATION 
Public Schools—Arkansas 


ATTORNEYS 
GENERAL 


Following the assignment of troops of the National Guard by the governor of Arkansas to 
a high school in Little Rock, Arkansas, at the beginning of the 1957 school term (see the 
materials under Aaron v. Cooper, supra at p. 931.), the mayor of Little Rock requested from 
the state Attorney General an opinion with respect to his responsibility and authority for 
maintaining order in the city. The request is in the form of five questions which, with the 
answers of the Attorney General, are set out in the opinion. 


STATE OF ARKANSAS 
OFFICE OF ATTORNEY GENERAL 


September 7, 1957 


Honorable Woodrow W. Mann 
Mayor 
Little Rock, Arkansas 


Dear Mayor: 


I have your letter wherein you outline a certain 
factual situation and then pose five questions and 
request an official opinion thereon. The office of 
the Attorney General does not rule on questions 
of fact, but the following is in response to your 
legal questions: 


1. Who has jurisdiction for the purpose of 
law enforcement over the city streets 
adjacent to and surrounding Central High 
School? 


ANSWER: City, County, State and Federal laws 
may or may not be applicable, under a certain 
factual situation, to law enforcement on the 
streets adjacent to Central High. For this reason 
the Sheriff, Constable, State Police, City Police, 
National Guard and/or Federal officers might 
have exclusive, concurrent or overlapping juris- 
diction as a particular factual situation might 
develop. 


2. Do I have the legal authority under the 
present conditions to use the City Police 
Force to clear the lanes of traffic and to keep 
the crowd moving to prevent congestion 
and blocking of traffic? 


ANSWER: I have heretofore rendered an 
opinion that the Governor has the legal right 
to call out the National Guard to maintain peace 
and order. Should it be the opinion of the troop 
commander that certain streets should be isolated 
from traffic to carry out the orders of the Chief 
Executive to so maintain peace and order, then 
such isolation of certain streets contiguous and 
adjacent to Central High would be in order and 
an exercise of legal concurrent jurisdiction. 


3. If the Governor’s forces should interfere 
with the City Police in the performance of 
their duties, what legal remedy do we have? 


ANSWER: I treat your words “Governor's 
Forces” as meaning the National Guard of the 
State of Arkansas. Our Constitution designates 
the Chief Executive as Commander-in-Chiet of 
the Guard and a detachment of the Guard has 
been dispatched to Central High School. Since 
the Guard is acting under the orders of the Com- 
mander-in-Chief, through the Adjutant General, 
and has established itself in and about Central 
High, they have assumed the patrol of certain 
grounds in that area. If you have any legal 
remedy, it, of course, would be through the 
Courts. ; 


4, Is the Governor’s authority to use the Na- 
tional Guard unlimited? 


- ANSWER: The Governor’s authority in the use 


of the Arkansas National Guard is constitutional 
and statutory. 
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5. Is his decision to use the Guard subject to 
review by the Courts? 


ANSWER: The decision of any official, from the 
President on down, is subject to review by the 
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Courts, unless specifically excluded by the na- 
tional or State Constitutions. 


Very truly yours, 


BRUCE BENNETT 
Attorney General 





PUBLIC ACCOMMODATIONS 
Golf Courses—Michigan 


The Attorney General of Michigan was requested for an opinion whether golf clubs which 
purport to restrict membership to members of a particular race but which sell liquor under 
a license would be considered “places of public accommodation” under the Michigan statute 
prohibiting discrimination on the grounds of race, color or religion in such places. The 
Attorney General stated that the holding of a Class “‘C” license by a club was evidence that 
it was not operating as a “private club” and was thus subject to the statute. 


Opinion No. 3041 


Honorable Basil W. Brown 
State Senator 

901 American Title Building 
139 Cadillac Square 

Detroit 26, Michigan 


August 16, 1957 


Dear Senator Brown: 


Reference is had to your letter of recent date 
asking my opinion on the following question: 


Numerous golf clubs around the City of 
Detroit and Wayne County advertise and 
operate on a “semi-public” basis. This in 
effect bars members of various minority 
groups from being allowed to play, the 
pretext being that these courses operate as 
a club and are not, in a true sense of the 
word, public golf courses. 


Many of these courses have a Class C liquor 
license and serve in their clubhouses various 
forms of alcoholic refreshment. Are these 
courses, including both the clubhouse and 
golf course facilities public or semi-private, 
and are they within the purview of the 
Public Accommodation Statute and the regu- 
lations of the Liquor Control Commission 
as to class C licenses? Have they any legal 
basis for discrimination or for refusing to 
allow all members of the public to take 
advantage of their facilities? 


The public accommodation statute to which 


you refer is Chapter XXI of the Penal Code,! 
usually referred to as the civil rights law, section 
146 of which provides as follows: 


“All persons within the jurisdiction of this 
state shall be entitled to full and equal ac- 
commodations, advantages, facilities and 
privileges of inns, hotels, motels, govern- 
ment housing, restaurants, eating houses, 
barber shops, billard parlors, stores, public 
conveyances on land and water, theatres, 
motion picture houses, public educational 
institutions, in elevators, on escalators, in 
all methods of air transportation and all 
other places of public accommodation, 
amusement, and recreation, subject only to 
the conditions and limitations established 
by law and applicable alike to all citizens 
and to all citizens alike, with uniform 
prices.” 


The liquor law? provides, at section 2e, that 
a club, as therein defined, may obtain a club 
license to serve liquor after publication of notice 
as provided by the statute. In order to qualify 
to obtain and retain such a license, it is required 
that no member, agent or employee of the club 
shall receive any profit from the sale of liquor. 
The definition of “club” is as follows: 


1. Act No. 828, Public Acts of 1931, as last amended 
by Act No, 182, Public Acts of 1956, being § 750.146 
CLS et seq.; § 28.343, et seq. Stat Ann and Supps. 


2. Act No, 8, Public Acts of the Extra Session of 1933, 
as amended, being § 436.1 CLS et seq.; § 18.971 
et seq., Stat Ann and Supps. 
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“‘Club’ shall mean an association whether 
incorporated or unincorporated, the majority 
of whose members shall be citizens for the 
promotion of some common object (not in- 
cluding associations organized for any com- 
mercial or business purpose, the object of 
which is money profit) owning, hiring or 
leasing a building . . . and which shall have 
been in existence for a period of not less 
than 2 years prior to application for license 
under the provisions of this act.” 


A Class C license, under section 2t 


“shall mean any place licensed to sell at 
retail beer, wine and spirits for consumption 
on the premises.” 


We also note that Act No. 182, Public Acts of 
1956, the most recent amendment to the civil 
rights law, now provides that: 


“Any person being an owner, lessee, pro- 
prietor, manager, superintendent, agent or 
employee of any such place who shall di- 
rectly or indirectly refuse, withhold from or 
deny to any person any of the accommoda- 
tions, advantages, facilities and privileges 
thereof or directly or indirectly publish, 
circulate, issue, display, post or mail any 
written or printed communications, notice 
or advertisement to the effect that any of 
the accommodations, advantages, facilities 
and privileges of any such places shall be 
refused, withheld from or denied to any 
person on account of race, creed or color 
or that any particular race, creed or color 
is not welcome, objectionable or not ac- 
ceptable, not desired or solicited, shall for 
every such offense be deemed guilty of a 
misdemeanor and upon conviction thereof 
shall be fined not less than $100.00 or im- 
prisoned for not less than 15 days or both 
such fine and imprisonment in the discre- 
tion of the court; and every person being an 
owner, lessee, proprietor, manager, superin- 
tendent, agent or employee of any such 
place, and who violates any of the pro- 
visions of this section, shall be liable to the 
injured party, in treble damages sustained, 
to be recovered in a civil action: Provided, 
however, That any right of action under this 
section shall be unassignable. In the event 
that any person violating this section is op- 
erating by virtue of a license issued by the 
state, or any municipal authority, the court, 
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in addition to the penalty prescribed above, 
may suspend or revoke such license.” * 


In considering your first question, whether 
such facilities as you describe are “public ac- 
commodations” within the meaning of the civil 
rights law, we have collated several recent cases 
from sister states. 

In Simkins v. Greenboro,* a 1957 case, the 
city and the board of education, (which had 
leased land to the city on a public use basis) 
together leased an entire golf course to a golf 
club, a nonprofit corporation organized “solely 
for the purpose of taking the lease and main- 
taining and operating the course as a public golf 
course.” The evidence showed that white per- 
sons were permitted to play by paying the green 
fees without any question and without being 
members. At p. 563: 


“When Negroes asked to play, they were 
told they would have to be members before 
they could play and it clearly appears that 
there was no intention of permitting a Negro 
to be a member or to allow him to play, 
solely because of his being a Negro.” 


Six plaintiffs laid down their greens fees and 
insisted on their right to play, were ordered off 
the course by the manager when they reached 
the third hole, were arrested for trespass when 


they refused to leave, were convicted and served 
30 days. 


At p. 564: 


“It is conceded that the defendants ordi- 
narily are not required to furnish a golf 
course for its citizens. If, however, it under- 
takes to do it out of the public treasury, 
it cannot constitutionally furnish the fa- 
cility to a part of its citizens and deny it to 
others similarly situated. The plaintiffs as 
citizens * * * are entitled to the equal pro- 
tection of the law and cannot be deprived of 
their rights solely on account of color.” 


At p. 565: 


“The facts show that the city is still ‘in the 
saddle’ so far as real control of the park is 
concerned and that the so called lease can 
be disregarded if and when the city decides 
to do it.” 


8. See OAG 1955-1956, Vol. II, p. 418, No. 2564, July 
23, 1956, in which we ruled this statute constitu- 


tional, 
4, 149 F.Supp. 562 (1957). 
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In Lawrence v. Hancock,® a public swimming 
pool, which had been financed by revenue bonds 
issued by the city, was leased to a “park associa- 
tion” for one dollar, the lease giving the lessee 
complete control, under which the lessee refused 
to admit Negroes. It was held the constitutional 
rights of Negro applicants had been violated. 

In Derrington v. Plummer,® an action was 
brought to enjoin a county from renewing a lease 
on a court house cafeteria to a tenant who would 
exclude Negroes. The court said that the cafe- 
teria is not operated for private use but is part 
of the court house public facilities, operated 
through the instrumentality of the lessee, who 
stands in the place of the county for purposes 
of this litigation. It was held that refusal to 
serve Negroes was discriminatory, and the in- 
junction was granted. 

In Everett v. Harron,’ an action to enjoin a 
recreation park operator from refusing to admit 
Negroes, the facility was a privately owned park 
with a swimming pool, tennis courts, picnic 
grounds, and was held to be a place of public 
accommodation, resort or amusement under the 
civil rights act of the state, which the court said 
was not restricted in operation to the categories 
enumerated by the statute, but which included 
all other facilities of like class and nature. In 
this case, at p. 385, the court said that the park 
was operated for public accommodation, despite 
a “crude attempt to give the enterprise the 
character of a private club in order to justify 
selective admission,” which the court said “was 
but a device to keep Negroes from the 
swimming pools.” 

In Gillespie v. Lake Shore Golf Club,® where 
a public course was leased to a private club, 
which in turn assigned the lease to a corpora- 
tion, it was held that this device did not change 
the course from a public course to a private club, 
and that it was a “place of public amusement” 
within the Civil Rights Act. 

In Castle Hill Beach Club v. Arbury,® where 
the facility was privately owned, and accommo- 
dated 13,000 per season, it was held that the 
use of a corporation was an illegal device to 
facilitate exclusion on a racial basis, the court 
saying at p. 440: 

“The overt and even blatant mn ged 

__ Practices: of the past have succumbed, 

. 6 3. 76 F.Sup upp. 1004 (1948). 

240 F.2d 922 (1063 eh Circ, 

880 Pa. 123, 110 2d 383 (1955). 


91 NE 2d 290 (Ohio). 
142 NYS 2d 482, 208 Misc. 35. 


te 
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recent years, to the condemnation of an 
aroused and enlightened public and to the 
enactment of remedial legislation. How- 
ever, those determined to continue such 
intolerant and intolerable purposes have at- 
tempted to evade the charge of discrimina- 
tion by changing their methods of operation. 
The variety of stratagems employed seems 
infinite, and the ruses and dodges are 
limited only by the extent of the practition- 
ers’ ingenuity. 

“No one can reasonably believe that deep- 
rooted prejudices can be legislated into 
oblivion or that they are susceptible of cure 
by law alone, but there can be no doubt that 
effective legal procedures coupled with edu- 
cational processes will narrow the areas 
where bigoted practices exist and bring the 
high concepts of democracy nearer to ful- 
fillment.” 


On the basis of these cases, it can be seen 
that courts have displayed a willingness to pierce 
the corporate veil, where such is employed as a 
device to evade the civil rights laws. Note 
especially that the last four cases cited involved 
facilities operated by private entrepreneurs, and 
that in all four cases the facilities so operated 
were judicially determined to be places of public 
accommodation, even where not financed with 
public funds. 

So, in Michigan, it is established that places 
of public accommodation are subject to the re- 
quirements of the civil rights law though op- 
erated by private owners. See, for example, 
Bob-Lo Excursion Co. v. People of Michigan,?® 
Ferguson v. Gies,1! Bolden v. Grand Rapids Op- 
erating Company.!” 

Therefore it seems that if such “semi-public” 
clubs as you describe are in fact operating as 
places of public accommodations, and _ their 
course of conduct can be proven to be of such 
a nature, then the court can find that the facility 
is public within the Michigan civil rights law 
despite the use of the club or corporate device 
to justify selective admission. 


10. 3383 U.S. 686, affirming 317 Mich 686 (corporation 

pm my in transporting passengers to a resort island 

in operating the island, virtually all of which 

it owned, was properly convicted of violation of the 

civil rights statute for refusing accommodation to a 
high school girl solely on account of color). 

11. 82 Mich 858. Restaurant keeper was in violation 

of civil rights act by refusing to serve colored per- 

sons except in a certain part of the room, and such 


persons had an action in damages despite fact that 
act was then penal in nature. 
12. 289 Mich 318 (1927). 
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Whether or not a particular club is operating 
as a public facility and is practicing systematic 
exclusion of persons in such a manner as to 
violate the civil rights law is a question of fact, 
which is the province of a court to decide. 


The designation “club” or “semi-private” would 
not in and of itself be conclusive as to the fact 
of public accommodation or of exclusion. 


The holding of a “Class C” license by such a 
club, since such a license is by statute provided 
for those selling at retail, would be proper evi- 
dence that the particular golf club was not op- 
erating on a bona fide basis as a private club, 
since club licenses are restricted to associations 
or entities not organized for any commercial or 
business purpose. Also relevant would be re- 
quirements as to membership fees, enforcement 
of collection of membership fees, by-laws con- 


18. Goldsberry v. Kamachas, 255 Mich 647 (1981). 
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cerning admission, and by-laws and established 
course of conduct with respect to finances. 
It is therefore my opinion that 


1. Any golf club having a Class C license 
and operating on a basis of admitting all 
members of the public of Caucasian race, 
but excluding non-Caucasians, when such 
course of conduct is proved in a court of 
law, is subject to the provisions of the 
civil rights act. 

2. It is my further opinion that the court 
in such a case may in its discretion suspend 
or revoke the license under the provisions 
of Act 182, Public Acts of 1956, in addition 
to imposing the other penalties provided by 
the civil rights law. 


Very truly yours, 


THOMAS M. KAVANAGH 
Attorney General 





APPROPRIATIONS 
Expenditures—Georgia 


The Attorney General of Georgia was requested by the governor for an opinion whether 
public funds might legally be expended for the purpose of distributing bulletins and reports 
of the Georgia Commission on Education relating to school segregation. The Attorney Gen- 
eral replied that, pursuant to a provision of the state constitution authorizing taxation for 
the purpose of advertising and promoting the “historic . . . resources of the State of 





Georgia,” such expenditures would be valid. 


July 11, 1957 


Honorable Marvin Griffin, Governor 
State of Georgia 

State Capitol 

Atlanta, Georgia 


Dear Governor: | 


This is to acknowledge your request for my 
official opinion on the question of whether or 
not legal expenditure of public funds can be 
made by the Georgia Commission on Educa- 
tion, pursuant to the Act approved February 15, 
1957 (Ga. Laws 1957, p. 56). 


Georgia Laws 1957, page 56, provides as 


follows: 


“Whereas, the Georgia Commission on 
Education was created in 1953 to cope with 
the problems relating to education which 


have confronted the State in recent years 
and which continue to be of primary im- 
portance to all the citizens of Georgia, and 

Whereas, the commission has performed 
an excellent service and its work has be- 
come increasingly important, and 

Whereas, the commission is authorized to 
distribute bulletins and periodicals concern- 
ing its work and the problems which are 
presented, with comments thereon, and 

Whereas, the people of the entire nation 
should be made aware of these problems 
and the Georgia and southern viewpoint 
relating thereto, in order that the distorted 
views which have been presented by cer- 
tain segments of the Northern press and 
other periodicals may be combatted. 

Now, therefore, be it resolved by the Gen- 
eral Assembly of Georgia that the Georgia 
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Commission on Education is hereby author- 
ized to proceed as aforesaid in presenting 
such problems and views, and funds there- 
for shall be made available as provided 
by law.” 


The Georgia Constitution of 1945, Art. VII, 
Sec. 11, Par. 1 (Ga. Code ‘Ann., §2-5501) pro- 
vides in part as follows: 


“Powers of taxation over the whole State 
shall be exercised by the General Assembly 
for the following purposes only: 


(1) For the support of the State Gov- 
ernment and the public institutions. 


(2) To advertise and promote the agri- 
cultural, industrial, historic, recrea- 
tional and natural resources of the 
State of Georgia. m 


Baros v. Camp, 209 Ga. 38, held: 


“While, under the Constitution, the judi- 
ciary has the power and duty to declare 
void legislative acts in violation of the Con- 
stitution of the State or of the United States, 
the conflict between the act and the funda- 
mental laws must be clear and palpable 
before the act of the coordinate depart- 
ment of the government will be declared 
unconstitutional. It is the duty of courts to 
put such construction upon statutes, if pos- 
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sible, as to uphold them and carry them 
into effect.” 
Franklin v. Harper, 205 Ga. 779, 790, held: 
“Every presumption favors the constitu- 
tionality of a regularly enacted statute. 
Only where it manifestly impinges upon the 
Constitution or vioiates rights of citizens 
will it be declared unconstitutional.” 


In addition, it is clear from the Constitution 
that only the judiciary may declare a legislative 
act unconstitutional. Calhoun v. McLendon, 42 
Ga. 405. 

It is my opinion that the provision of the Con- 
stitution authorizing the General Assembly to tax 
for the “support of the State Government and 
the public institutions” includes the use of such 
tax money for the purpose of distributing bulle- 
tins and reports of the Commission with respect 
to its findings and studies. It is also my opinion 
that the provision of the Constitution author- 
izing the General Assembly to tax for the pur- 
pose “To advertise and promote the . . . historic 

. resources of the State of Georgia.”, includes 
the use of such tax money for the purpose of 
advertising the “historic” origin, basis and legal 
and moral justification for Georgia’s established 
social patterns to the end that the public peace 
and domestic tranquility may be preserved. 

With kindest regards and best wishes, I am 


Sincerely yours, 
s/ Eugene Cook 
The Attorney General 
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ENFORCEMENT OF COURT ORDERS 


Federal Contempt Proceedings and Prevention of Obstruction 


The question of whether there has been a fail- 
ure to abide by the requirements of law must 
be adjudicated through cases instituted in the 
courts before enforcement procedures become 
specific and pointed (and perhaps costly and 
painful) as applied to individual persons. 

If a criminal charge is involved, a successful 
prosecution typically leads to the imposition of 
a fine or prison sentence on the convicted person. 
If the litigation is civil, rather than criminal, its 
successful conclusion for the plaintiff typically 
leads to a judgment for damages or a decree 
directing that certain persons act or refrain from 
acting in specified ways. This study will not be 
concerned with the satisfaction of a money 
judgment but rather with the effectuation of a 


mandatory or prohibitory decree. If this order 
of the court is not obeyed, the next step, tra- 
ditionally, has been the institution of contempt 
proceedings. 

Centering on the operation of the federal 
courts, this study will collect background ma- 
terial relating to the power to punish for con- 
tempt and to the means of protecting the 
functioning of the federal judicial machinery 
against obstructions. The use of troops by state 
governors and by the President of the United 
States will be given consideration only to the 
extent that such use affects the operation of the 
federal courts either by way of conflict or ob- 
struction or by way of supplementary enforce- 
ment procedure. 


|. Contempt of Court 


Introduction 


The term “contempt” has been used to denote 
any wilful disregard of, or disobedience to, public 
authority. In England contempts consisted of 
disregard of the authority of the executive, legis- 
lative or judicial branches of the government, 
but in the United States contempts have been 
confined to actions directed against legislative 
and judicial authority. See Beale, Contempts of 
Court, Criminal.and Civil, 21 Harv. L. Rev. 161 
(1908). Contempts of court, then, may consist 
of any act or omission which is in disregard of, 
disobedience to, interference with, or resistance 
to an order of the judiciary, or which reflects 
upon its integrity as the administrator of justice, 
or which intentionally disrupts the orderly pro- 


ceedings of a court. See Black, Law Dictionary . 


390 (4th Ed. 1951); 12 Am. Jur., Contempt §§ 1-3 
(1938); Civil and Criminal Contempt in the 


Federal Courts, 57 Yale L. J. 83 (1947); Note, 
10 Vand. L. Rev. 831 (1957). 

Contempts are classified as direct or indirect, 
the distinction depending on whether the con- 
tempt is committed in the “presence of the 
court” or not. Direct contempt includes those 
acts of which the court has knowledge by per- 
sonal observation or which occur so near to the 
court as to obstruct or interrupt the due ad- 
ministration of justice. Indirect contempts, also 
referred to as “consequential” or “constructive”, 
consist of those acts or omissions which are 
committed at a distance from, rather than in the 
presence of the court. Thomas, Problems of Con- 
tempt of Court 3 (1934). See also Dangel, Con- 
tempt § 7 (1939); 12 Am. Jur., Contempt §§ 4-5 
(1938). Historically, the distinction may have 
depended upon the degree, rather than the 
proximity, of the opposition to the court’s au- 
thority. 4 Blackstone, Commentaries 283-84 
(Lewis Ed. 1902). 
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Contempt Proceedings 


It is important to note the purpose, nature and 
classification of contempt proceedings. The Su- 
preme Court has said that the purpose of con- 
tempt proceedings is “to uphold the power of 
the court, and also to secure to suitors therein 
the rights by it awarded.” Bessette v. W. B. 
Conkey Co., 194 U.S. 324, 327, 24 S.Ct. 665, 48 
L.Ed. 997 (1904). It should be added that con- 
tempt proceedings are also designed to uphold 
the dignity of the court and to remove all ob- 
structions to the administration of justice. Be- 
cause some right to punish persons flouting the 
authority of the court is regarded as essential 
to the operation of the judicial system, the con- 
tempt power is said to be an inherent power of 
the courts. See supra, p. 1053. 

The specific nature of contempt proceedings is 
not clear. The Supreme Court has said that the 
proceedings are sui generis, consisting of an 
exercise of the inherent power of the judiciary 
to enforce obedience. Myers v. United States, 
264 U.S. 95, 44 S.Ct. 272, 68 L.Ed. 577 (1924). 


“A contempt proceeding is sui generis. It 
is criminal in its nature, in that the party is 
charged with doing something forbidden, 
and, if found guilty, is punished. Yet it may 
also be resorted to in civil as well as crimi- 
nal actions, and also independently of any 
civil or criminal action.” Bessette v. W. B. 
Conkey Co., supra, 194 U.S. at 326. 


It has also been said, however, that contempt 
proceedings are criminal in nature and that con- 
tempts are specific criminal offenses. Indeed, the 
Supreme Court has held that contempt of a 
federal court is an offense against the United 
States. New Orleans v. Steamship Co., 20 Wall. 
387, 392, 22 L.Ed. 354 (1874). See also Hayes 
v. Fischer, 102 U.S. 121, 26 L.Ed. 95 (1880); 
In re Swan, 150 U.S. 637, 14 S.Ct. 225, 37 L.Ed. 
1207 (1893); State v. Dent, 29 Kan. 416, 418 
(1883). However, in spite of such language, con- 
tempts have not been considered criminal of- 
fenses within the meaning of Art. III, Cl. 3, or 
Amendment 6 of the Constitution, guaranteeing 
the right of trial by jury in criminal cases. See 
infra, p. 1057. 


Classes of Proceedings 


The proceedings for the punishment of con- 
tumacious conduct are divided into two classes— 
civil and criminal. The distinction is based 
mainly on the two distinct purposes of the use 


of the contempt power, namely, to coerce and to 
punish. Briefly, civil contempt proceedings are 
remedial, in the sense that they are designed to 
secure for the successful litigant the advantages 
of the orders of the court, by coercion of the un- 
successful party to the litigation. Criminal con- 
tempt proceedings, on the other hand, are 
punitive, being designed to vindicate the au- 
thority and dignity of the court. The principal 
test is the purpose of the sanctions imposed on 
the contemptuous party: 


“Contempts are neither wholly civil nor 
altogether criminal. . . . It is not the fact of 
punishment, but rather its character and 
purpose, that often serve to distinguish be- 
tween the two classes of cases. If it is for 
civil contempt, the punishment is remedial, 
and for the benefit of complainant. But if 
it is for criminal contempt the sentence is 
punitive, to vindicate the authority of the 
court.” Gompers v. Buck Stove & R. Co., 
221 U.S. 418, 441, 31 S.Ct. 492, 55 L.Ed. 
797 (1911). 


This test was reiterated in McCrone v. United 
States, 307 U.S. 61, 64, 59 S.Ct. 685, 83 L.Ed. 
1108 (1939), where the court noted that a con- 
tempt was civil “when the punishment is wholly 
remedial, serves only the purposes of the com- 
plainant, and is not intended as a deterrent to 
offenses against the public.” A further difference 
is that civil contempt proceedings are a part of 
the original action, while criminal contempt pro- 
ceedings are separate proceedings at law. And 
generally, the constitutional limitations which 
surround an accused in a criminal case, with the 
exception of trial by jury, are applicable in 
criminal contempt proceedings. See infra, p. 1056. 

Some courts have attempted to classify con- 
tempts according to the civil or criminal nature 
of the act or omission itself. In the Bessette 
case, supra, the Supreme Court described the 
conduct which it labelled civil and criminal, and 
concluded that “a significant and generally de- 
terminative feature [of civil contempt] is that 
the act is by one party to the suit in disobedience 
of a special order made in behalf of the other.” 
194 U.S. at 329. However, the difficulties of 
classifying contempts according to the civil or 
criminal nature of the conduct itself was pointed 
out by the court in United States v. United Mine 
Workers, 330 U.S. 258, 298-99, 67 S.Ct. 677, 91 
L.Ed. 884 (1947), where it was observed that 
the same conduct may amount to both civil and 
criminal contempt. 
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The Contempt Power 


Sources 


There has been almost unanimous agreement 
among the courts of the United States and of 
the several states that the power to punish or 
coerce for contempt is inherent in courts of 
general jurisdiction. The Supreme Court has 
consistently stated that the federal courts, from 
the very nature of their institution, possess the 
general contempt power. See Ex parte Terry, 128 
U.S. 289, 9 S.Ct. 77, 32 L.Ed. 405 (1888). Per- 


haps the most succinct statement of the doctrine - 


of inherent power to punish for contempt is 
found in Michaelson v. United States ex rel. 
Chicago, St. P., M. & O. Ry., 266 U.S. 42, 65-66, 
45 S.Ct. 18, 69 L.Ed. 162 (1924): 


“ 


‘, . . That the power to punish for con- 
tempts is inherent in all courts, has been 
many times decided and may be regarded 
as settled law. It is essential to the ad- 
ministration of justice. The courts of the 
United States, when called into existence 
and vested with jurisdiction over any sub- 
ject, at once become possessed of the power.” 


The importance of this doctrine is found in 
the decisions holding that statutes limiting, regu- 
lating or defining the contempt power of the 
courts constitute unconstitutional interference 
with the inherent powers conferred upon the 
judiciary by the Constitution. The rationale of 
these decisions is that since the power to punish 
for contempt is inherent in the judiciary, the 
legislature did not give the power, and so can 
not curtail it. To allow legislative interference 
would do violence to the doctrine of separation 
of powers. See State v. Morrill, 16 Ark. 384 
(1855); Thomas, supra, 47-52 (1934). (The con- 
stitutionality of statutes granting defendant the 
right to trial by jury in contempt cases is dis- 
cussed infra, p. 1059.) 


Some states have vague constitutional pro- 
visions granting the legislature authority to regu- 
late contempt power of the judiciary; however, 
these provisions have been strictly construed so 
as to minimize the effect of the limitation on the 
courts’ inherent power. Thomas, supra, 47-48. In 
the absence of these specific constitutional grants, 
the power of the legislature has sometimes been 
said to depend upon whether the court is created 
by the constitution or the legislature. Thomas, 
supra, 48. Thus, in Ex parte Robinson, 19 Wall. 
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505, 22 L.Ed. 205 (1873) and Michaelson v. 
United States, supra, the court indicated that 
although the authority of Congress to regulate 
the contempt power of the Supreme Court itself 
was open to question, it could regulate the con- 
tempt power of the “inferior federal courts.” 
However, “the attributes which inhere in that 
power and are inseparable from it can neither be 
abrogated nor rendered practically inoperative.” 
Michaelson v. United States, supra, 66. Inter- 
pretation of such language has led to the sug- 
gestion that the proper basis of distinction is 
between regulatory and limitary legislation, the 
former being valid and the latter invalid. For a 
review of the decisions making this distinction, 
see Thomas, supra, 50-52. However, the areas 
of regulation, limitation, and abrogation remain 
uncertain, and the ultimate question seems to 
be the extent to which the legislature can impose 
limitations short of abrogation. Perhaps the 
principal issue in race relations cases is the 
validity of legislation granting jury trials in con- 
tempt cases. See discussion of jury trials, infra, 
p. 1057. 


Federal Statutory Power 


The Judiciary Act of 1789 included a pro- 
vision giving federal courts the power “to punish, 
by fine or imprisonment, at the discretion of said 
courts, all contempts of authority in any cause 
or hearing before the same.” (Ch. 20, section 
17). As a result of the abuses of the contempt 
power, culminating in impeachment proceedings 
against Judge James H. Peck, the Act of March, 
1831, ch. 98, 4 Stat. 487, was passed, entitled 
“An Act declaratory of the law concerning con- 
tempts of court.” The applicable section, as 
presently codified in 18 U.S.C.A. § 401 (1950), 
reads as follows: 


“§ 401. Power of Court. 


A court of the United States shall have 
power to punish by fine or imprisonment, at 
its discretion, such contempts of its authority, 
and none other, as— 

(1) Misbehavior of any person in its 
presence or so near thereto as to obstruct 
the administration of justice; 

(2) Misbehavior of any of its officers in 
their official transactions; 

(3) Disobedience or resistance to its law- 
ful writ, process, order, rule, decree, or 
command.” 
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Effect Debated 


There has been much discussion concerning 
whether the statute actually limits the federal 
courts’ contempt power or whether, as the title 
would imply, it is “declaratory” of the power al- 
ready possessed by the federal courts. See, e.g., 
Thomas, supra, 55-59; Frankfurter and Landis, 
Power of Congress over Procedure in Criminal 
Contempts in “Inferior” Federal Courts, 37 Harv. 
L. Rev. 1010, 1029, 1037-38 (1924). The answer 
to this question is significant with regard to the 
phrase “so near thereto as to obstruct the ad- 
ministration of justice,” now appearing in 18 
U.S.C.A. § 401 (1). If the Act were merely 
declaratory of the power to punish for con- 
tempts, the courts would have the power to 
punish for acts which occurred almost anywhere 
provided they had a tendency to obstruct the 
administration of justice. If, however, the Act 
limited the power of the federal courts, they 
could punish only those contempts which were 
in close physical proximity to them. The con- 
flicting opinions on this question are reflected in 
the cases. In several early decisions, the Supreme 
Court found that the Act limited the contempt 
power, as in Ex parte Robinson, supra: 


“ .. As thus seen the power of these courts 
[inferior federal] in the punishment of con- 
tempts can only be exercised to insure order 
and decorum in their presence, to secure 
faithfulness on the part of their officers in 
their official transactions, and to enforce 
obedience to their lawful orders, judgments, 
and processes.” 86 U.S. at 511. 


Ex parte Savin, 131 U.S. 267, 9 S.Ct. 699, 33 
L.Ed. 150 (1889), observed that the Act of 
March, 1831, “materially modified that of 1789, 
in that it restricted the power of the courts to 
inflict summary punishments for contempts to 
specified cases.” See also In re Terry, supra. In 
an opinion handed down during the same term 
as Ex parte Savin, the court said that the effect 
of the Act of March, 1831, was “to narrow the 
field for the exercise of their general power, as 
courts of superior jurisdiction, to punish con- 
tempts of their authority.” Ex parte Cuddy, 
131 U.S. 280, 285, 9 S.Ct. 703, 33 L.Ed. 154 
(1889). However, the lower federal courts on 
numerous occasions failed to follow this view, 
and instead imposed summary punishment for 
actions occurring at considerable distances from 
the courts because the acts were regarded as 
obstructive to the course of justice. And in 1918, 





RACE RELATIONS LAW REPORTER 


the Supreme Court held that the Act of March, 
1831, “conferred no power not already granted 
and imposed no limitation not already existing.” 
Toledo Newspaper Co. v. United States, 247 U.S. 
402, 419, 38 S.Ct. 560, 62 L.Ed. 1186 (1918). The 
court continued: 


“, .. The provision, therefore, conformably 
to the whole history of the country, not 
minimizing the constitutional limitations nor 
restricting or qualifying the powers granted, 
by necessary implication recognized and 
sanctioned the existence of the right of self- 
preservation, that is, the power to restrain 
acts tending to obstruct and prevent the un- 
trammeled and unprejudiced exercise of the 
judicial power given by summarily treating 
such acts as a contempt and punishing ac- 
cordingly.” 247 U.S. at 419. 


Frankfurter Challenges 


This decision aroused much comment. See, 
e.g., Frankfurter and Landis, supra; Nelles and 
King, Contempt by Publications, 28 Colum. L. 
Rev. 401 (1928). Mr. Justice Frankfurter, then 
Professor Frankfurter, and Professor Landis, said 
of the decision: 


“,.. Abuse of power [in 1831] furnished a 
great ‘public grievance, the country became 
deeply aroused, a remedy was deliberately 
‘applied by the Legislature,’ it was followed 
widely in State legislation, it became im- 
bedded in the practice and decisions of the 
Federal courts—yet three generations later 
the Chief Justice finds that nothing had 
really happened!” 37 Harv. L. Rev. at 1029. 


The attitude of Mr. Justice Frankfurter and 
Professor Landis received approval in Nye v. 
United States, 313 U.S. 33, 61 S.Ct. 810, 85 L.Ed. 
1172 (1941), in which the court overruled the 
Toledo Newspaper case, conceding that the his- 
torical inaccuracy of the statements made in the 
earlier opinions had been plainly demonstrated 
by Frankfurter and Landis, supra. The Act of 
March, 1831, was now acknowledged to have 
been intended to curtail substantially the 


“previously undefined power of the courts.” The 
phrase “so near thereto” was construed to mean 
that there must be misbehavior in the geographi- 
cal vicinity of the court: there must be physical 
proximity to the court, not merely a direct re- 
lation to the work of the court. Those acts which 
have only a causal proximity are to be prosecuted 
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as crimes under Section Two of the Act of 
March, 1831. (See Obstruction of Justice, infra, 
p. 1067.) 


Position Restored 


It would seem, therefore, that § 401 (1), which 
deals with “misbehavior of any person,” is now 
back to the position it had attained under Ex 
parte Robinson, supra. Under present doctrine, 
the misbehavior must occur in the actual pres- 
ence of the court or within its “constructive” 
presence. This latter term takes in “every part 
of the place set apart for its own use, and for the 
use of its officers, jurors, and witnesses.” Ex 
parte Savin, supra, 277. 

The Toledo Newspaper case concerned the 
power of the court to punish, as a direct con- 
tempt, the publication of editorials and other 
articles which defamed the judge and reflected 
upon his honesty and impartiality. Since the de- 
cision in the Nye case, apparently these acts can 
only be punished by indictment, in the absence 
of an order restraining publications of this na- 
ture. If such a restraining order is issued and 
thereafter the publication is made, such dis- 
obedience of the order would be punishable as 
a contempt under § 401 (3). See discussion, 
infra. For an extensive discussion of contempts 
by publication, see Thomas, supra, Chapter IV, 
19-36; 12 Am. Jur., Contempt § 36 (1938; Supp. 
1956). 

In Ex parte Robinson, supra, the court pointed 
out that § 401 (2) was designed to insure the 
faithfulness of the officers of the court in their 
official transactions. The question left open was 
the meaning of the term “officers.” Cammer v. 
United States, 350 U.S. 399, 76 S.Ct. 456, 100 
L.Ed. 474 (1956), partially answered this ques- 
tion by holding that an attorney was not an of- 
ficer within the meaning of the section. The 
court used the following language to indicate 
the meaning of officers: 


“.. . We see no reason why the category 
of ‘officers’ subject to summary jurisdiction 
of a court under § 401 (2) should be ex- 
panded beyond the group of persons who 
serve as conventional court officers and are 
regularly treated as such in the laws.” 350 
U.S. at 405. 


The third sub-section of § 401 is by far the 
most important, at least in so far as race rela- 
tion law is concerned. It recognizes the courts’ 
power to punish as contempt disobedience or 
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resistance to lawful writs, orders, decrees, 
wherever the disobedience or resistance occurs 
and whether or not the acts charged as con- 
temptuous constitute independent crimes punish- 
able by indictment and criminal prosecution. 


Constitutional Limitations 


In determining whether any specific consti- 
tutional guaranty applies to a contempt proceed- 
ing, it is necessary to distinguish between direct 
and indirect contempts and between civil and 
criminal contempt proceedings. Different sub- 
stantive and procedural constitutional limitations 
apply to these different classifications. 

Direct contempts, which are committed in the 
presence of the court, are limited by few, if any, 
constitutional provisions. In these cases, the 
court has ruled that there is no need for notice, 
presentation of evidence, assistance of counsel 
or opportunity to prepare a defense. See Cooke 
v. United States, 267 U.S. 517, 45 S.Ct. 390, 69 
L.Ed. 767 (1925); Ex parte Terry, supra. The 
rationale of these decisions apparently stems 
from the notion that the direct contempt power 
is absolutely necessary to the administration of 
justice. In United States v. United Mine Work- 
ers, supra, Justices Black and Douglas, concurr- 
ing, pointed out the necessity for the use of 
summary methods: 


“... Disorder in the courtroom, or so near 
to it as to interrupt a trial, and disobedience 
of an affirmative court order, are typical ex- 
amples of offenses which must necessarily 
be dealt with summarily. To remove such 
imminent interference with orderly judicial 
proceedings, courts must have power to act 
immediately.” 330 U.S. at 331. 


In the Cooke case, however, the court noted 
that this summary procedure was so contrary 
to the usual due process requirements that “the 
assumption that the court saw everything that 
went on in open court was required to justify 
the exception.” 267 U.S. at 536. It should be 
noted that the contempts so committed will gen- 
erally be punished in criminal contempt pro- 
ceedings, since the purpose is to vindicate the 
authority of the court. 


- Due Process Requirements 


Indirect contempts, or those which are not 
committed in open court, are not punishable by 
such summary methods. The due process re- 
quirements were set forth in the Cooke case: 
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“Due process of law, therefore, in the 
prosecution of contempt, except of that com- 
mitted in open court, requires that the ac- 
cused should be advised of the charges and 
have a reasonable opportunity to meet them 
by way of defense or explanation. We think 
this includes the assistance of counsel, if 
requested, and the right to call witnesses to 
give testimony, relevant either to the issue 
of complete exculpation or in extenuation of 
the offense and in mitigation of the penalty 
to be imposed.” 267 U.S. at 537. 


Civil contempt proceedings are subject to the 
same rules as are applicable to civil cases gen- 
erally, and are actually a part of the original 
cause which produced the order or decree sought 
to be enforced by the contempt proceedings. See 
Gompers v. Buck Stove ¢& R. Co., supra. 

Criminal proceedings for indirect contempts, 
on the other hand, must be prosecuted in con- 
formity with the practice in criminal cases with 
the exception that accused has no right to jury 
trial, Michaelson v. United States, supra, 65. The 
contemnor is presumed to be innocent and must 
be proved to be guilty beyond a reasonable 
doubt. Further, the contemnor may not be com- 
pelled to testify against himself, since the 
privilege against self-incrimination is applicable 
“not only to crimes, but also to quasi-criminal 
and penal proceedings.” Gompers v. Buck Stove 
d& R. Co., supra at 448. In the Michaelson case, 
the court compared criminal contempts and 
criminal cases, reiterating the constitutional limi- 
tations set forth in the Gompers case, and stating 
that the “fundamental characteristics of both are 
the same.” 266 U.S. at 66. It should be noted 
that the punishment for contempts which are 
also crimes does not preclude a prosecution for 
the crime, since the two are separate offenses; 
that is, the contemnor is not placed in double 
jeopardy by prosecutions both for the contempt 
and for a criminal offense based on the same act. 
See In re Debs, 158 U.S. 564, 15 S.Ct. 900, 39 
L.Ed. 1092 (1895); O'Malley v. United States, 
128 F.2d 676 (8th Cir. 1942), appeal dismissed, 
314 U.S. 574, 62 S.Ct. 116, 86 L.Ed. 465 (1941), 
reud on other grounds, 317 U.S. 412, 63 S.Ct. 
268, 87 L.Ed. 368 (1943). 


Criticism of Power 


It has been said that the practical operation 
of the contempt power invades the due process 
requirements of the Federal Constitution, since 
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the judge may be said to sit in his own case, 
and be the prosecutor, judge, jury and execu- 
tioner. This procedure is said to deprive the 
contemnor of the right to a fair and impartial 
trial in a case of a criminal character. Thomas, 
supra, 11. In Cooke wv. United States, supra, 
this objection was recognized, and the trial court 
was urged to exercise self-restraint, particularly 
where the contempt charged includes personal 
criticism or attack on the action of the judge. 
The court said: 


“,.. All we can say upon the whole matter 
is that where conditions do not make it im- 
practicable, or where the delay may not 
injure public or private right, a judge, called 
upon to act in a case of contempt by per- 
sonal attack upon him, may, without flinch- 
ing from his duty, properly ask that one 
of his fellow judges take his place.” 267 
USS. at 539. 


First Amendment 


The provisions of the First Amendment guar- 
anteeing freedom of the press and freedom of 
speech have often been urged as limitations on 
the contempt power. Indeed, it was the punish- 
ment of a contemptuous publication which led 
to the impeachment of Judge James H. Peck and 
the subsequent passage of the Act of March, 
1831. See Thomas, supra, 25-27. The concurring 
opinion of Mr. Chief Justice Taft in Craig v. 
Hecht, 263 U.S. 255, 278-280, 44 S.Ct. 103, 68 
L.Ed. 293 (1923), illustrates the conflict between 
the contempt power and the constitutional 
guaranty of freedom of the press: 


“It is of primary importance that the right 
freely to comment on and criticise the action, 
opinions and judgments of courts and judges 
should be preserved inviolate; but it is also 
essential that courts and judges should not 
be impeded in the conduct of judicial busi- 
ness by publications having the direct 
tendency and effect of obstructing the en- 
forcement of their orders and judgments, 
or of impairing the justice and impartiality 
of verdicts.” 263 U.S. at 278. 


The chief justice distinguished between pub- 
lished criticism, however false or malicious, 
which concerned matters finally adjudicated, and 
those publications which were “intended and 
calculated to obstruct and embarrass the court 
in a pending proceeding in the matter of the 
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rendition of an impartial verdict, or in the carry- 
ing out of its orders and judgment.” 263 U.S. at 
278. Only in the latter case could the court have 
punished the publisher for contempt. However, 
since Nye v. United States, supra, held that the 
court’s power to punish acts under § 401 (1) was 
limited to acts which occur in physical or geo- 
graphical proximity to the court, a mere tendency 
to obstruct the administration of justice is not 
sufficient to give a court power to punish the 
action as contempt. The Nye case, overruling 
the Toledo Newspaper case, certainly restricts 
the power of the federal court to punish critical 
publications as direct contempts. It would seem 
that such publications, to be punishable as con- 
tempts, must be in disobedience of or resistance 
to a court order, under § 401 (3). See Thomas, 
supra, 21-33. 

In a series of decisions subsequent to the 
Nye case, the Supreme Court has ruled that the 
power of state courts to punish publications as 
contempts is restricted by the Fourteenth 
Amendment as it incorporates the guarantees of 
freedom of speech and press. Bridges v. Cali- 
fornia, 314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192 
(1941); Pennekamp v. Florida, 328 U.S. 331, 66 
S.Ct. 1029, 90 L.Ed. 1295 (1946); Craig v. 
Harney, 331 U.S. 867, 67 S.Ct. 1249, 91 L.Ed. 
1546 (1947). It appears that, quite apart from 
the limitations imposed by Congress, a federal 
court cannot punish as a contempt any publica- 
tion which comes within the scope of the First 
Amendment guarantees. In the Bridges case 
the court, referring to the federal contempt 
statute which it had recently construed in the 
Nye case, declared: 


“But we do find in the enactment viewed 
in its historical context, a respect for the 
prohibitions of the First Amendment, not 
as mere guides to the formulation of policy, 
but as commands the breach of which can- 
not be tolerated.” 314 U.S. at 267. 


Trial by Jury 


As a general rule, contempt proceedings are 
not within the scope of the constitutional guar- 
antees of trial by jury in the federal or state 
constitutions, Ex parte Terry, supra; nor does 
the due process clause of the Fourteenth Amend- 
ment require jury trials in state contempt pro- 
ceedings. Eilenbecker v. District Court of Ply- 
mouth County, 134 U.S. 31, 10 S.Ct. 424, 33 
L.Ed. 801 (1890). See also Fisher v. Pace, 336 
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US. 155, 69 S.Ct. 425, 93 L.Ed. 569 (1949). 

Finding that summary contempt procedure 
was regarded as due process of law when the 
Fourteenth Amendment was adopted, the court 
in the Eilenbecker case upheld the authority of 
the state court to punish for contempt without 
the interposition of a jury to find the facts or to 
assess the punishment: 


“If it has ever been understood that pro- 
ceedings according to the common law for 
contempt have been subject to the right of 
trial by jury, we have been unable to find 
any instance of it. It has always been one of 
the attributes—one of the powers necessarily 
incident to a court of justice—that it should 
have this power of vindicating its dignity, 
of enforcing its orders, of protecting itself 
from insult, without the necessity of calling 
upon a jury to assist it in the exercise of 
this power.” 134 U‘S. at 36. 


Only a few states have successfully provided 
for trial by jury in contempt proceedings, and 
many attempts to provide jury trials have been 
declared unconstitutional as invading the inher- 
ent powers of the judiciary. See 103 Cong. Rec. 
11240-43 (daily ed. July 23, 1957); Thomas, 
supra, 47-52. 

The United States Constitution provides that 
“The Trial of all Crimes, except in Cases of Im- 
peachment, shall be by Jury,” (Art. III, Clause 
3), and that “in all criminal prosecutions, the 
accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State 
and district where the crime shall have been 
committed.” (Amendment 6). These provisions 
guarantee trial by jury as it existed at the time 
the Constitution was adopted, see Patton v. 
United States, 281 U.S. 276, 50 S.Ct. 253, 74 
L.Ed. 854 (1930), but the Supreme Court has 
consistently held that contempt proceedings are 
not within their scope. See Ex parte Terry, 
supra. Several rationales have been found for 
this conclusion. The decisions have been based 
primarily on the necessity of the inherent power 
of the court and the antiquity of the use of sum- 
mary procedure: 


“, .. To submit the question of disobedi- 
ence to another tribunal, be it a jury or 
another court, would operate to deprive the 
proceeding of half its efficiency.” In re Debs, 
158 U.S. 564, 595, 15 S.Ct. 900, 39 L.Ed. 
1092 (1895). 
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In the Gompers case the court noted that the 
courts “must be authorized to exercise it [the 
summary contempt power] without referring the 
issues of fact or law to another tribunal or to a 
jury in the same tribunal.” 221 U.S. at 450. See 
also Jury Trial for Criminal Contempts, 65 Yale 
L. J. 846 (1956). Another reason for holding 
these constitutional guarantees inapplicable to 
contempt proceedings is that contempt pro- 
ceedings are sui generis, and not criminal 
prosecutions. (See discussion of nature of con- 
tempts, supra.) 


Blackstone’s View 


The assumption that the use of summary pro- 
cedure in contempt proceedings is an ancient 
practice has been severely challenged, though 
the courts taking the traditional view have usual- 
ly cited Blackstone as authority: 


“The process of attachment for these and 
the like contempts must necessarily be as 
ancient as the laws themselves; for laws 
without a competent authority to secure 
their administration for disobedience and 
contempt would be vain and nugatory. A 
power, therefore, in the supreme courts of 
justice, to suppress such contempts by an 
immediate attachment of the offender results 
from the first principles of judicial establish- 
ments, and must be an inseparable attendant 
upon every superior tribunal.” 4 Blackstone 
Commentaries 286 (Lewis ed. 1902). 


The undelivered opinion of Judge Wilmot, 
later Lord Chief Justice, in King v. Almon, pro- 
vided additional authority for the proposition 
that summary procedure in contempt proceedings 
was of “immemorial usage.” See Frankfurter 
and Landis, supra, 1046-49. 

The research of Sir John Charles Fox, sum- 
marized by Frankfurter and Landis (37 Harv. 
L. Rev. at 1042-49), casts doubt on the accuracy 
of the conclusions of Blackstone and Wilmot. He 
found that in cases of contempt not committed 
by persons officially connected with the courts, 
jury trials were the rule until the early part of 
the eighteenth century, unless the contemnor 
confessed or the contumacious act was com- 
mitted in the actual presence of the court. At 
that point the Star Chamber was established, 
and assumed all authority over contempts against 
any court, introducing summary procedure with- 
out trial by jury. After the abolition of the 
Star Chamber, the common law courts, ap- 
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parently on the basis of Wilmot’s opinion, 
adopted the summary methods which had been 
established. According to Frankfurter and 
Landis, 


“Wilmot confused ‘immemorial usage’ to 
punish for criminal contempts and ‘imme- 
morial usage’ to punish only after verdict 
by jury. For a hundred years the law has 
been seeking to extricate itself from his con- 
fusion.” 37 Harv. L. Rev. at 1049. 


Congressional Action 


Congress has provided for trial by jury in 
certain cases, but only after many commentators 
sought such reform, particularly in labor in- 
junction cases. See Thomas, supra, 9, 37-45; 
Frankfurter and Landis, supra; Beale, supra. 
Section 402, Title 18, United States Code, pro- 
vides that contempts which also constitute 
criminal offenses under the laws of the United 
States or the state in which the act was com- 
mitted are to be prosecuted in conformity with 
18 U.S.C.A. § 3691 (1950); but it expressly ex- 
cludes direct contempts and contempts com- 
mitted in disobedience of the lawful orders 
entered in suits brought or prosecuted in the 
name of, or on behalf of, the United States. These 
latter and all other contempts not expressly 
covered by Section 402 are punishable in sum- 
mary proceedings. 

Section 3691, which was originally contained 
in Section 22 of the Clayton Act, 38 Stat. 738 
(1914), provides for jury trials in contempt pro- 
ceedings where the contempt is also punishable 
as a crime: 


“Whenever a contempt charged shall con- 
sist in willful disobedience of any lawful 
writ, process, order, rule, decree, or com- 
mand of any district court of the United 
States by doing or omitting any act or thing 
in violation thereof, and the act or thing 
done or omitted also constitutes a criminal 
offense under any Act of Congress, or under 
the laws of any state in which it was done 
or omitted, the accused, upon demand there- 
for, shall be entitled to trial by jury, which 
shall conform as near as may be to the prac- 
tice in other criminal cases. 

“This section shall not apply to contempts 
committed in the presence of the court, or so 
near thereto as to obstruct the administration 
of justice, nor to contempts committed in 
disobedience of any lawful writ, process, 
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order, rule, decree, or command entered in 
any suit or action brought or prosecuted in 
the name of, or on behalf of, the United 
States.” 


Section 3692 provides for “a speedy and public 
trial by an impartial jury of the state and dis- 
trict wherein the contempt shall have been com- 
mitted” in all cases in which the allegedly con- 
temptuous action consists of the violation of an 
injunction or restraining order entered in a suit 
growing out of a labor dispute, but excepts direct 
contempts and contempts by officers of the court 
from its provisions. Section 3693 provides legis- 
lative sanction for Rule 42 of the Federal Rules 
of Criminal Procedure, which regulates trial 
procedure in the various contempt proceedings, 
and includes the following statement: “The de- 
fendant is entitled to trial by jury in any case 
in which an Act of Congress so provides.” 


Constitutionality of Legislation 


In Michaelson v. United States, supra, the 
Supreme Court passed on the constitutionality 
of legislation providing for jury trials in certain 
contempt cases. The petitioners were striking 
employees of the Chicago, St. Paul, Minneapolis 
& Omaha Railway, and were charged with con- 
tempt for alleged violations of a preliminary in- 
junction. They applied for a jury trial under the 
provisions of the Clayton Act, (now Sec. 3691) 
but the district court denied their application, 
proceeded without a jury, and after a hearing 
found them guilty and fined them. On appeal, 
the circuit court of appeals affirmed the convic- 
tions, holding Section 22 of the Clayton Act un- 
constitutional on the ground that the contempt 
power of the federal courts is inherent, derived 
from the Constitution, and therefore, that Con- 
gress is without authority to interfere with this 
independent power of the judiciary. 291 Fed. 
940 (7th Cir. 1923). The Supreme Court re- 
versed, holding the provision, strictly construed, 
valid as a regulation of the power of “inferior” 
federal courts, created by Congress, to punish 
for indirect contempts in a criminal proceeding. 
The court, emphasizing that for the statute to 
apply the act charged as a contempt must also 
be a crime, found that the statute refers only to 
criminal contempt proceedings. Since criminal 
contempt proceedings are between the con- 
temnor and the public and are independent pro- 
ceedings at law, this limitation of the effect of 
the statute relieved the court “of the doubt which 
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might otherwise arise in respect of the authority 
of Congress to set aside the settled rule that a 
suit in equity is to be tried by the chancellor 
without a jury unless he choose to call one as 
purely advisory.” 266 U.S. at 65. Secondly, the 
court found that the statute did not interfere 
with the inherent power of the courts to punish 
for contempt, but was a permissible regulation: 


“.. That it [the contempt power] may 
be regulated within limits not precisely de- 
fined may not be doubted. The statute now 
under review is of . . . [this] character. It 
is of narrow scope, dealing with the single 
class where the act or thing constituting the 
contempt is also a crime in the ordinary 
sense. It does not interfere with the power 
to deal summarily with contempts com- 
mitted in the presence of the court or so 
near thereto as to obstruct the administra- 
tion of justice, and is in express terms care- 
fully limited to the cases of contempt 
specifically defined. Neither do we think 
it purports to reach cases of failure or re- 
fusal to comply affirmatively with a decree— 
that is, to do something which a decree 
commands—which may be enforced by 
coercive means or remedied by purely com- 
pensatory relief. If the reach of the statute 
had extended to the cases which are ex- 
cluded a different and more serious question 
would arise.” 266 U.S. at 66. 


Prosecutions, Contempts Compared 


The court proceeded to compare criminal 
prosecutions and proceedings for the punishment 
of criminal contempts, concluding that the only 
substantial difference was that a criminal prose- 
cution is to punish a violation of a law, while a 
contempt proceeding is to punish a violation of 
a decree. In the latter, there is no constitutional 
right to trial by jury, although the Constitution 
guarantees that right to the defendant in criminal 
cases. “The statutory extension of this con- 
stitutional right to a class of contempts which 
are properly described as ‘criminal offenses’ does 
not, in our opinion, invade the powers of the 
courts as intended by the Constitution or violate 
that instrument in any other way.” 266 U.S. at 67. 


- The court also found that the provisions of the 


Clayton Act providing jury trials in indirect 
criminal contempt proceedings were mandatory, 
rather than permissive. “The intent of Congress 
in adopting the provision was to give to the ac- 
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cused a right of trial by jury, not merely to vest 
authority in the judge to call a jury at his dis- 
cretion.” 266 U.S. at 70. 

In analyzing these sections of the Criminal 
Code, it is necessary to determine when they 
will be applied by the courts to afford the ac- 
cused a right to jury trial in contempt proceed- 
ings. In the first place, it should be noted that 
these provisions do not declare that the violation 
of a judicial order is a crime. Myers v. United 
States, 264 U.S. 95, 44 S.Ct. 272, 68 L.Ed. 577 
(1924). In other words, a person charged with 
the disobedience of a judicial order is not within 
the protection of Section 3691 unless his acts 
also constitute a criminal offense under federal 
or state law. The violation of a state statute is 
sufficient, if the violative act or omission is de- 
clared to be a crime in the state where the act 
is done or omitted. See Michaelson v. United 
States, supra. Further, the provisions do not 
apply to suits brought by the United States, 
nor do the limitations on the punishment of con- 
tempts contained in Section 402 apply to such 
suits; the provisions of the Criminal Code are 
limited to prosecutions for contempt arising out 
of cases instituted by private litigants. Hill v. 
United States ex rel. Weiner, 300 U.S. 105, 57 
S.Ct. 347, 81 L.Ed. 537 (1937); United States v. 
United Mine Workers, 330 U.S. 258, 311, n.2, 67 
S.Ct. 677, 91 L.Ed. 884 (1947) (concurring 
opinion). See Forrest v. United States, 277 
Fed. 873 (9th Cir. 1922), cert. denied, 258 U.S. 
629, 42 S.Ct. 462, 66 L.Ed. 799 (1922). Further, 
contempts which are committed in the face of 
the court or so near thereto as to obstruct the ad- 
ministration of justice are expressly exempted 
from the operation of the statutes. Michaelson 
v. United States, supra. 


Pleading and Practice 


One Proceeding for Civil 
and Criminal Contempt 


The distinction between civil and criminal 
contempt proceedings, the former being a con- 
tinuation of the civil action while the latter is a 
separate proceeding at law, is regarded by some 
as serving the purpose of informing the defend- 
ant of the nature of the proceeding being brought 
against him. After the Gompers case, emphasizing 
the distinction in procedural and substantive mat- 
ters, there was some question whether the same 
proceeding would serve for civil and criminal 





RACE RELATIONS LAW REPORTER 


contempts. See Moskovity, Contempt of Injunc- 
tions, Civil and Criminal, 43 Colum. L. Rev. 780, 
814-15 (1943). The question was finally decided 
in United States v. United Mine Workers, supra: 


“Common sense would recognize that con- 
duct can amount to both civil and criminal 
contempt. The same acts may justify a 
court in resorting to coercive and punitive 
measures. Disposing of both aspects of the 
contempt in a single proceeding would seem 
at least a convenient practice. . . . Even if 
it be better practice to try criminal con- 
tempt alone and so avoid obscuring the 
defendant's privileges in any manner, a 
mingling of civil and criminal contempt pro- 
ceedings must nevertheless be shown to 
result in substantial prejudice before a re- 
versal will be required.” 330 U.S. at 298-300. 


Mr. Justice Rutledge dissented on the ground 
that the joining of civil and criminal proceedings 
was improper: 


“I do not think the Constitution contem- 
plated that there should be in any case an 
admixture of civil and criminal proceedings 
in one. Such an idea is altogether foreign 
to its spirit. There can be no question that 
contempt power was conferred adequate 
to sustain the judicial function, in both 
civil and criminal forms. But it does not 
follow that the Constitution permits lump- 
ing the two together or discarding for the 
criminal one all of the procedural safe- 
guards so carefully provided for every other 
such proceeding. 

“,.. They [the founders] could not have 
conceived that procedures so irreconcilably 
inconsistent in many ways could be applied 
simultaneously.” 330 U.S. at 364-365. 


Prior to this decision, however, one commen- 
tator pointed out that “if both criminal and civil 
contempt are embraced in one proceeding, the 
criminal aspect dominates for purposes of pro- 
cedure.” Moskovity, 43 Colum. L. Rev. at 815. 
Under his analysis, the more demanding re- 
quirements of criminal procedure will prevent 
prejudicial effect on the defendant. 


Notice and Hearing 


Rule 42 of the Federal Rules of Criminal Pro- 
cedure provides for the disposition of criminal 
contempt proceedings. The first section au- 


thorizes summary proceedings “if the judge 
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certifies that he saw or heard the conduct con- 
stituting the contempt and that it was committed 
in the actual presence of the court.” Subsection 
(b) requires notice and hearing for all other 
criminal contempt proceedings. It provides for 
notice, which shall state the time and place of 
the hearing and the essential facts constituting 
the criminal contempt charged and must de- 
scribe the conduct as such. Further, the rule 
requires a reasonable time allowance for the 
preparation of the defense. The notice may be 
given orally by the judge in open court in the 
presence of the defendant, or by an order to 
show cause or an order of arrest where the 
United States attorney or an attorney appointed 
by the court applies therefor. 

Rule 42(b) also provides that the judge is 
disqualified from presiding at the trial or hear- 
ing where the conduct charged involves disre- 
spect to or criticism of the judge, except with 
the defendant’s consent. 


Evidence 


The nature and degree of proof required to 
support a contempt judgment, other than that 
committed in the presence of the court, depends 
upon the type of proceeding. In civil proceed- 
ings a “heavy” burden of proof rests upon the 
party urging the contempt, something more 
than a mere preponderance of evidence being 
necessary. Kansas City Power & Light Co. v. 
N.L.R.B., 137 F.2d 77 (8th Cir. 1943). On the 
other hand, there is no presumption in favor 
of the contemnor’s innocence in civil proceed- 
ings, and so proof beyond a reasonable doubt is 
not required. Coca Cola Co. v. Feulner, 7 
F.Supp. 364 (S.D. Tex. 1934). In criminal con- 
tempts, however, the contemnor is presumed to 
be innocent until proven guilty, and guilt must 
be shown beyond a reasonable doubt. Gompers 
v. Buck Stove & Range Co., supra; Russell v. 
United States, 86 F.2d 389 (8th Cir. 1936). See 
also United States v. United Mine Workers, 
supra (dicta). 

The privilege against self-incrimination is, as 
noted above, applicable to criminal contempt 
proceedings. 


Defenses 


Advice of counsel, where honestly given, may 
be a good defense in criminal contempt pro- 
ceedings, although it is not in civil proceedings. 
In re Eshay, 122 F.2d 819 (3d Cir, 1941). It 
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will at least serve to mitigate the punishment 
in criminal contempt proceedings. Tornanses 
v. Melsing, 106 Fed. 775 (9th Cir. 1901). 

Ordinarily, inability to obey the order of the 
court is a complete defense. United States ». 
Bryan, 94 L.Ed. 884, 70 S.Ct. 724, 333 U.S. 323. 

Lack of jurisdiction to enter the order dis- 
obeyed in the alleged contempt apparently is 
a good defense, if by “lack of jurisdiction” is 
meant lack of power in the court to decide the 
case in which the order was issued. In that 
situation, the court’s decree is a nullity and 
subject to collateral attack. McClintock, Equity 
§ 40 (2d Ed. 1948). However, the Supreme 
Court has ruled that a court has jurisdiction to 
issue a restraining order to preserve the status 
quo pending the. determination of its power to 
render a decision on the merits. Violation of 
the order pending that determination constitutes 
a contempt. In the United Mine Workers case, 
the court declared: 


“In the case before us, the District Court 
had the power to preserve existing con- 
ditions while it was determining its own 
authority to grant injunctive relief. The 
defendants, in making their private determi- 
nation of the law, acted at their peril. 
Their disobedience is punishable as crimi- 
nal contempt. 

“Although a different result would follow 
were the question of. jurisdiction frivolous 
and not substantial, such contention would 
be idle here. ... 

“Proceeding further, we find impressive 
authority for the proposition that an order 
issued by a court with jurisdiction over 
the subject matter and person must be 
obeyed by the parties until it is reversed 
by orderly and proper proceedings. This 
is true without regard even for the con- 
stitutionality of the Act under which the 
order is issued.” 330 U.S. at 293. 


The reasons behind this doctrine were stated 
in United States v. Shipp, 203 U.S. 563, 27 S.Ct. 
165, 51 L.Ed. 319 (1906): 


“... But even if the circuit court had no 
jurisdiction to entertain Johnson’s petition, 
and if this court had no jurisdiction of the 
appeal, this court and this court alone, could 
decide that such was the law. It and it 
alone necessarily had jurisdiction to decide 
whether the case was properly before it. . . . 
Until its judgment declining jurisdiction 
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should be announced, it had authority 
from the necessity of the case, to make 
orders to preserve the existing conditions 
and the subject of the petition. . . .” 203 U.S. 
at 573. 


“Lack of jurisdiction” in its more common 
meaning in equity—that the court should not 
have exercised its power—is not a defense to a 
charge of contempt for violation of a decree 
rendered in the case. Such decree is not void, 
and must be obeyed unless reversed on appeal 
to a higher court. 

In addition to strict defenses, the courts have 
also allowed evidence of good faith to mitigate 
the punishment. Thus, the court, in Cooke v. 
United States, 267 U.S. 517, 538, 45 S.Ct. 390, 
69 L.Ed. 767 (1925), noted that in certain cases 
the intention with which the acts were 
committed had an important bearing upon the 
degree of guilt of the contemnor and the punish- 
ment which should be imposed, and ruled that 
the trial court could not exclude evidence in 
mitigation. 


Persons Liable 


Any person may be liable for punishment for 
his contumacious conduct in the presence of the 
court or so near thereto as to obstruct the ad- 
ministration of justice, whether he be a party to 
a case before the court or not. Where the con- 
tempt charged is the violation of, or resistance to, 
an order of the court, however, it becomes neces- 
sary to determine whether the person charged 
with the contempt is bound by the order or 
can be held in contempt for resistance to the 
order. 

If properly served, any party to the pro- 
ceedings in which an order is issued comes 
within the scope of the order and is bound 
thereby, even if he does not have actual notice 
of the issuance of the order. The real problem 
arises where the contempt charged is the con- 
duct of a stranger to the proceedings. In Petti- 
bone v. United States, 148 U.S. 197, 13 S.Ct. 
542, 87 L.Ed. 419 (1893), the court held that 
an individual cannot be held liable for the viola- 
tion of a restraining order unless he has notice 
or is chargeable with notice that the order has 
been issued or entered, or at least that applica- 
tion therefor had been made. 

Rule 65(d) of the Federal Rules of Civil Pro- 
cedure provides for the form and scope of an 
injunction: 
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“Every order granting an injunction and 
every restraining order shall set forth the 
reasons for its issuance; shall be specific 
in terms; shall describe in reasonable detail, 
and not by reference to the complaint or 
other document, the act or acts sought to 
be restrained; and is binding only upon the 
parties to the action, their officers, agents, 
servants, employees, and attorneys, and 
upon those persons in active concert or 
participation with them who receive actual 
notice of the order by personal service or 
otherwise.” 


Even before the adoption of the Federal Rules, 
the courts apparently felt that an injunction 
should not bind the public at large. In Alemite 
Mfg. Corp. v. Staff, 42 F.2d 832 (2d Cir. 1930), 
Judge Learned Hand held that a restraining 
order is not binding upon a stranger to the ac- 
tion, even though he had notice of the order, 
unless he is in privity with persons named in 
the order. The apparent reasoning of Hand is 
that the stranger is entitled to his day in court 
as to his rights in the original proceeding. In 
1934, the Supreme Court considered the ques- 
tion of the binding effect of an injunction ex- 
pressly directed against “all persons to whom 
notice of the order of injunction should come.” 
Chase National Bank v. City of Norwalk, Ohio, 
291 U.S. 431, 54 S.Ct. 475, 78 L.Ed. 894 (1934). 
There it was said: 


“The City alone was named as defendant. 
No person other than the City was served 
with process. None came otherwise before 
the courts. . . . It is true that persons not 
technically agents or employees may be 
specifically enjoined from knowingly aiding 
a defendant in performing a prohibited act 
if their relation is that of associate or con- 
federate. Since such persons are legally 
identified with the defendant and privy to 
his contempt, the provision merely makes 
explicit as to them that which the law ' 
already implies. . . . But by extending the 
injunction to ‘all persons to whom notice 
of the injunction should come,’ the District 
Court assumed to make punishable as a 
contempt the conduct of persons who act 
independently and whose rights have not 
been adjudged according to law.” 291 U.S. 
at 436-37. 


In addition, the Supreme Court has held that 
the injunction cannot be extended beyond the 
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scope allowed by Rule 65 (d) to bind persons 
not specified in that Rule. See Regal Knitwear 
Co. v. N.L.R.B., 324 U.S. 9, 65 S.Ct. 478, 89 
L.Ed. 661 (1945) (labor injunction). 


Disobedience—Resistance Distinction 


It has been suggested that a distinction be- 
tween disobedience of an order of the court and 
resistance to such an order must be made, the 
limitations of Rule 65 (d) and of the Pettibone 
and Alemite cases applying only to disobedience. 
See 10 Vand. L. Rev. 831, 838 (1957): “The 
theory here is that no person, even though a 
stranger to the original action and order itself, 
should be allowed deliberately to prevent its 
execution.” This position finds support in In re 
Reese, 107 Fed. 942 (8th Cir. 1901); and Gar- 
rigan v. United States, 163 Fed. 16 (7th Cir. 
1908), cert. denied, 214 U.S. 514, 29 S.Ct. 696, 
53 L.Ed. 1063 (1909). Cf. In re Rice, 181 Fed. 
217 (C.C.M.D. Ala. 1910). In the Garrigan 
case the court, referring to an injunction, said 
that a stranger to the action 


“is bound, alike with other members of the 
public, to observe its restrictions when 
known, to the extent that he must not aid 
or abet its violation by others, nor set the 
known command of the court at defiance, 
by interference with or obstruction of the 
administration of justice. . . .” 163 Fed. at 
20. 


Injunction in Race Cases 


The injunction has been used in race rela- 
tions cases to achieve two purposes. The pri- 
mary purpose has been the use of a mandatory 
injunction requiring the discontinuance of racial 
discrimination by maintaining segregation in 
the public schools. See, e.g., Brown v. Board of 
Education, 349 U.S. 294, 75 S.Ct. 753, 99 L.Ed. 
1083, 1 Race Rel. L. Rep. 11 (1955); Davis v. 
County School Board of Prince Edward County, 
1 Race Rel. L. Rep. 82 (E.D. Va. 1955) (“.. 
the defendants be, and they are hereby, re- 
strained and enjoined from refusing on account 
of race or color to admit to any school under 
their supervision any child qualified to enter 


such school. .. .”). No contempt cases have re- ° 


sulted from violations of these orders. 

In addition, the injunction has been used to 
prevent interference with the efforts of a school 
board, whether under a court order or not, to 
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integrate the public schools under their super- 
vision. In Brewer v. Hoxie School District, 238 
F.2d 91, 1 Race Rel. L. Rep. 1027 (8th Cir. 
1956), the Eighth Circuit approved a restrain- 
ing order against certain named persons whose 
conduct was said to be “directed to prevent the 
plaintiff school board members from carrying 
out their duty as state officials to put into effect 
a desegregation program in public schools” (1 
Race Rel. L. Rep. 1035), although the school 
board was not under court order to end racial 
segregation in the public schools under its super- 
vision. The court established its power to issue 
the injunction under federal-right jurisdiction 
and under 42 U.S.C.A. § 1985(3), dealing with 
conspiracy to interfere with civil rights. 

The injunction has been used more extensively 
to restrain interference with the efforts of the 
school board to carry out a court order to de- 
segregate. (See Arkansas and Nashville orders, 
supra at pp. 962 and 979). The conviction of 
John Kasper of indirect criminal contempt for a 
violation of a temporary restraining order of 
this nature indicates the type of conduct which 
may be reached by such an injunction. McSwain 
v. Board of Educ. of Anderson County, 1 Race 
Rel. L. Rep. 872, 1045 (E.D. Tenn. 1956), affd 
sub nom., Kasper v. Brittain, 245 F.2d 92, 2 Race 
Rel. L. Rep. 792 (6th Cir. 1957) Cert denied, 
96 US.L.W. 3109 (1957). The restraining 
order read as follows: 


“It is ordered and decreed by the Court 
that the aforementioned persons [including 
Kasper], their agents, servants, representa- 
tives, attorneys, and all other persons who 
are acting or may act in concert with them 
be and they are hereby enjoined and pro- 
hibited from further hindering, obstructing, 
or any wise interfering with the carrying 
out of the aforesaid order of the Court [re- 
quiring desegregation], or from picketing 
Clinton High School, either by words or acts 
or otherwise.” 1 Race Rel. L. Rep. at 876. 


After service of this order, Kasper made a 
speech to a crowd of people, in which he as- 
serted that neither the restraining order nor the 
order of the court requiring desegregation had 
to be obeyed. This conduct was held to be a vio- 
lation of the order, and Kasper was convicted 
of indirect criminal contempt. The Sixth Circuit 
noted that a federal court is “always empowered 
to enforce its decrees by orderly process.” (2 
Race Rel. L. Rep. 795). In dealing with the 








1064 RACE RELATIONS LAW REPORTER 


use of the injunction as a violation of the con- 
stitutional right to freedom of speech, the court 
said: 
“The speech here enjoined was clearly cal- 
culated to cause a violation of law and 
speech of that character is not within the 
protection of the First Amendment. [Cita- 
tions omitted. ] 


“3. The third requisite is proof that a de- 
fendant, or defendants, who conspired with 
Kasper hindered, obstructed or interfered 
with integration in one or the other of the 
ways charged against them... .” U.S. v. 
Kasner, 2 Race Rel. L. Rep. 795 at 797 
(1957). 


“. It was advocacy of immediate action 
to accomplish an illegal result, sought to 
be avoided by the restraining order. The 
clear and present danger test . . . is here met 
by the mob violence that followed the urg- 
ings of the appellant.” 2 Race Rel. L. Rep. 


The court, explaining the requirement that 
the defendants have actual notice of the in- 
junction, discussed the scope of injunctions gen- 
erally in language which seems to support the 
view that all members of the public having 
actual notice of the injunction are liable for 
contempt for resistance to the order. 


at 794, 


Order Made Permanent 


This temporary restraining order was subse- 
quently made permanent (1 Race Rel. L. Rep. 
1045), and an order of attachment against 
Kasper and seventeen other defendants was is- 
sued by the district court for a violation thereof. 
McSwain v. Board of Educ. of Anderson 
County, 2 Race Rel. L. Rep. 26 (E.D. Tenn. 
1956). In a criminal contempt proceeding, 
seventeen of the defendants were brought to 
trial for their allegedly contumacious activity, 
and were tried by a jury, apparently under 28 
U.S.C.A. § 3691 (see supra). The court charged 
the jury as to the requisites of proof required for 
a conviction: 


< 


. an injunction is not binding on the 
public generally. It is binding on those 
named in it. It is also binding on those 
persons who have actual knowledge of its 
having been issued and knowledge of what 
has been forbidden by the injunction. It is 
not binding on anyone else. . . .” 


However, as to the specific injunction in the 


instant case, the court charged: 


“Re-examination of the language of the 
injunction emphasizes the further require- 
ment which must be proved before the in- 
junction becomes operative against these 
defendants. They do not come within the 
direct prohibitions contained in the injunc- 
tion. That which is forbidden to them is 


“1. It must appear that the defendants 
had actual knowledge that the injunction 
had been issued and had a reasonable un- 
derstanding of what they were forbidden to 
do. Actual notice means that the issuance 
of the injunction was brought to their at- 
tention as a fact. A reasonable understand- 
ing of what they were forbidden to do 
means that they must have understood that 
it forbade them to enter into an agreement 
with defendant Kasper to violate the in- 
junction; also that it forbade them to inter- 
fere with integration at Clinton High 
School. 

“2. The second requisite in the pattern 
of proof is, that the defendants did enter 
into an agreement with Kasper to interfere 
with integration. . . . Acting in concert, 
therefore, is construed as acting pursuant to 
an agreement, which is another way of stat- 
ing the charge as that of acting in concert 
with Kasper. . . . 


action in concert with those named spe- 
cifically.” 2 Race Rel. L. Rep. at 801. 


Punishment 


Several sections of the Criminal Code pro- 
vide for punishment of contempts. In Section 
401, the basic federal contempt statute, a federal 
court is given power to punish “by fine or im- 
prisonment, at its discretion.” In Ex Parte 
Robinson, supra, the court declared that the 
predecessor of Section 401 was a limitation on 
the manner in which the contempt power could 
be exercised, and as such, negatived all other 
modes of punishment except fine or imprison- 
ment. Section 402, applicable where the con- 
tumacious act or omission is also a criminal 
offense provides for punishment “by fine or 
imprisonment, or both.” This section continues: 


“Such fines shall be paid to the United 
States or to the complainant or other party 
injured by the act constituting the contempt, 
or may, where more than one is so damaged, 
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be divided or apportioned among them as 
the court may direct, but in no case shall 
the fine to be paid to the United States, in 
case the accused is a natural person, exceed 
the sum of $1,000, nor shall such imprison- 
ment exceed the term of six months.” 


It should be noted that this section does not 
apply to direct contempts, nor “to contempts 
committed in disobedience of any lawful writ, 
process, order, rule, decree, or command entered 
in any suit or action brought or prosecuted in 
the name of, or on behalf of the United States.” 
See Hill v. United States ex rel. Weiner, 300 U.S. 
105, 57 S.Ct. 347, 81 L.Ed. 537 (1937). 

In United States ex rel. Brown v. Lederes, 140 
F.2d 136 (8th Cir. 1944), cert. denied, 322 US. 
734, 64 S.Ct. 1047, 88 L.Ed. 1568 (1944), it was 
pointed out that in suits brought by the United 
States the only limits on the discretion of the 
court as to punishment for contempt are those 
contained in Amendment 8 of the United States 
Constitution relating to cruel and unusual 
punishments. 


Excessive Punishment 


In Kasper v. Brittain, supra, the contention 
was made that the sentence of one year was 
excessive. The Sixth Circuit, without discussing 
the effect of Section 402, said: 


“The contention that the sentence im- 
posed upon the appellant was excessive is, 
likewise, rejected. Punishment is not ‘cruel 
and unusual,’ unless it is so greatly dispro- 
portionate to the offense committed as to be 
completely arbitrary and shocking to the 
sense of justice.” 2 Race Rel. L. Rep. at 795. 


The reason for sustaining a sentence in excess 
of the six-months limitatidn of Section 402 is 
not clear. It may be that the court felt that the 
contemptuous conduct was not within the terms 
of that section, but it would seem that his con- 
duct could have been regarded as inciting to 
unlawful mob violence, which may be a criminal 
offense under the laws of the state or the United 
States. Further, the United States government 
was not a party. The provisions of Section 402 
were apparently deemed applicable in the later 


action, United States v. Kasper, supra, involving . 


a violation of the same order by different ac- 
tivities of the defendants, since the contempt 
proceedings in that action were held in con- 
formity with usual criminal practice. 

The Gompers case, supra, discusses the pur- 
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pose of fine or imprisonment. In civil proceed- 
ings, fine or imprisonment is designed to coerce 
the action required or to compensate the injured 
party for the damage he has suffered by reason 
of the contumacious act. In criminal proceed- 
ings, on the other hand, the fine or imprisonment 
is for the purpose of vindicating the dignity 
and authority of the court and to deter further 
contumacy. See also United States v. United 
Mine Workers, supra. In 1947, the Supreme 
Court again found itself faced with the problem 
of the purpose of the fine or imprisonment and 
the use of both for punishment and coercion 
in the same proceeding. Penfield v. Securities 
and Exchange Commission, 330 U.S. 585, 67 
S.Ct. 918, 91 L.Ed. 1117 (1947). In that case 
the contemnor had, in violation of a subpoena 
duces tecum issued by the SEC, refused to 
produce certain documents, and the trial court 
had fined him for that refusal. The court of 
appeals substituted imprisonment for the fine, 
using the imprisonment to coerce the production 
of the documents. The Supreme Court affirmed, 
saying: 


“We assume, arguendo, that this statute 
allowing fine or imprisonment governs civil 
as well as criminal contempt proceedings. 
If the statute is so construed, we find in it 
no barrier to the imposition of both a fine 
as a punitive exaction and imprisonment 
as a coercive sanction, or vice versa. That 
practice has been approved. [Citations 
omitted]. When the court imposes a fine 
as a penalty, it is punishing yesterday's con- 
temptuous conduct. When it adds the 
coercive sanction of imprisonment, it is 
announcing the consequences of tomorrow’s 
contumacious conduct. At least in that 
situation the offenses are not the same. And 
the most that the statute forbids is the im- 
position of both fine and imprisonment for 
the same offense.” 330 U.S. at 594. 


There are several race relations cases which 
illustrate the use of a fine in civil contempt pro- 
ceedings. Ex parte National Association for the 
Advancement of Colored People, 91 So.2d 214, 
2 Race Rel. L. Rep. 177 (Ala. 1956) cert. 
granted, 2 Race Rel. L. Rep. 779 (1957); Wil- 
liams v. National Association for the Advance- 
ment of Colored People, 2 Race Rel. L. Rep. 181 
(Superior Court, Ga. 1956); Gainer v. School 
Board of Jefferson County, Alabama, 135 
F.Supp. 559, 1 Race Rel. L. Rep. 138 (N.D. Ala. 
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1955). In the two state court decisions involving 
the NAACP, the contempt charged was refusal 
to turn certain documents over to state officials, 
and large fines were imposed to coerce the 
production of such papers. The Alabama Su- 
preme Court, discussing whether the contempt 
proceeding was civil or criminal, looked to the 
purpose of the fines: 


“The $10,000.00 fine was coercive because 
it gave the petitioner a right to have the 
fine set aside after full compliance with the 
order to produce. The $100,000.00 fine was 
coercive because the petitioner had five 
days within which to comply with the 
court’s order or to be fined said amount. 
Neither fine apparently was severe enough 
or the petitioner would have produced the 
documents within the time allowed instead 
of offering partial compliance with the 
court’s order on the last day of grace.” 2 
Race Rel. L. Rep. at 179. 


The Gainer case involved the use of a fine to 
compensate the plaintiffs for damages caused 
by violation of the court order. In that case 
the defendant school board had been enjoined 
in 1945 as a result of plaintiffs original action, 
from discriminating because of race or color in 
the payment of salaries to teachers. However, 
such discrimination had continued, and the 
plaintiffs asked that the defendant school board 
be held in civil contempt and that the damages 
caused by failure of the board to equalize 
salaries be assessed against defendant by fine 
payable to plaintiffs. The court found that the 
civil contempt case was made out, but held 
further that a compensatory fine could not be 
assessed, on the ground that to hold the board, 
as a corporate entity, liable would be to allow 
a suit against the State of Alabama without its 
consent. In reaching this decision the court 
said: 

“Anything that would serve as a bar to 
the establishment by petitioners of a lia- 
bility at law or in equity against the Board 
for a compensatory money judgment in the 
absence of a violation of an injunction 
would also bar a recovery thereof in a civil 
contempt proceeding based upon the viola- 
tion of an injunction.” 1 Race Rel. L. Rep. 
at 144. 

For a discussion of the Eleventh Amendment 
aspects of this case, see 2 Race Rel. L, Rep. 757 
(1957). 
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Extraordinary Writs 


If the coercive sanctions of fine or imprison- 
ment fail to induce the contemnor to cease 
contemptuous action in the form of refusal to 
obey a decree of the court, statutes authorize 
the federal courts to employ the supplementary 
enforcement methods traditional in equity juris- 
prudence. Thus, 28 U.S.C.A. § 1651 (1950) 
provides: “The Supreme Court and all courts 
established by Act of Congress may issue all 
writs necessary or appropriate in aid of their 
respective jurisdictions and agreeable to the 
usages and principles of law.” More specifically, 
Rule 70 of the Federal Rules of Civil Procedure, 
provides: 


“If a judgment directs a party to execute 
a conveyance of land or to deliver deeds 
or other documents or to perform any other 
specific act and the party fails to comply 
within the time specified, the court may di- 
rect the act to be done at the cost of the 
disobedient party by some other person ap- 
pointed by the court and the act when so 
done has like effect as if done by the party. 
On application of the party entitled to 
performance, the clerk shall issue a writ 
of attachment or sequestration against the 
property of the disobedient party to compel 
obedience to the judgment. The court may 
also in proper cases adjudge the party in 
contempt. If real or personal property is 
within the district, the court in lieu of 
directing a conveyance thereof may enter a 
judgment divesting the title of any party 
and vesting it in others and such judgment 
has the effect of a conveyance executed in 
due form of law. When any order of judg- 
ment is for the delivery of possession, the 
party in whose favor it is entered is entitled 
to a writ of execution or assistance upon 
application to the clerk.” 


Under this Rule, the federal courts, though 
acting in cases calling for relief of an equitable 
nature, are empowered to issue decrees with 
in rem effect or, upon petition of the plaintiff, 
to effectuate in personam decrees by issuing 
writs of sequestration and assistance. In tra- 
ditional equity practice, these writs could be 
resorted to if the defendant persisted in refusal 
to obey the court’s decree even after confine- 
ment for contempt. 

A different type of procedure which could be 
resorted to as a means of preventing any viola- 
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tion of a federal court decree which would 
involve a breach of the peace is made available 
to federal judges by 18 U.S.C. § 3043 (1953), 
62 Stat. 816 (1948): 


“The justices or judges of the United 
States . . . shall have the like authority to 
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hold to security of the peace and for good 
behavior, in cases arising under the Consti- 
tution and laws in the United States, as 
may be lawfully exercised by any judge or 
justice of the peace of the respective States, 
in cases cognizable before them.” 


Il. Obstruction of Justice 


Relation to the Contempt Power 


A complementary means of effectuating the 
operation of the federal courts, by protecting 
the functioning of the judicial process and the 
law enforcement machinery from obstruction, 
may be derived from chapter 73 of the Criminal 
Code, entitled “Obstruction of Justice.” 18 
U.S.C.A. §§ 1501-1508. These provisions had 
their origin in Section 2 of the Act of March 2, 
1831 (which itself had antecedents in the Act 
of April 30, 1790, 1 Stat. 117) and have been 
considerably broadened by subsequent amend- 
ment. Following the first part of the 1831 Act 
which outlined the scope of the federal courts’ 
contempt power (see supra, p. 1053), the second 
section provided for prosecution, by indictment, 
of persons who by threats or force corruptly at- 
tempt to influence, impede or obstruct the due 
administration of justice in the courts of the 
United States. The circumstances of its enact- 
ment might indicate that this section was in- 
tended to provide punitive measures against 
various activities in obstruction of justice which 
would not fall within the narrowed contempt 
power as defined in the first section. See Ex 
parte Poulson, 19 Fed. Cas, 1205 at 1208, No. 11, 
350 (1835); argument of defendant in Ex parte 
Savin, 131 U.S, 267 at 275, 9 S.Ct. 699, 33 L.Ed. 
150 (1889). A later version of the obstruction 
of justice statute was invoked for that purpose 
as a sequel to the celebrated contempt proceed- 
ings in Nye v. United States, supra. 

In that case the accused, who was not a party 
to the federal court litigation in reference to 
’ which the alleged contempt arose, undertook 
voluntarily to act in the interest of the party 
defendant by fraudulently inducing the party 
plaintiff, “an illiterate man, feeble in mind and 


body,” to dismiss his suit. For this misbehavior, - 


which clearly obstructed the administration of 
justice, Nye was summarily punished by the 
federal district court for contempt. As has been 
recounted above, the Supreme Court subse- 


quently ruled that Nye’s action could not be 
punished as a contempt under 18 U.S.C.A. § 401 
because, since it occurred over 100 miles from 
the courtroom, it was not misbehaviour in the 
presence of the court or so near thereto as to 
obstruct the administration of justice. However, 
the Supreme Court’s opinion contained a sug- 
gestion to the federal law enforcement officers 
in Nye’s district: 


“The conduct of [accused] was highly 
reprehensible. It is of a kind which corrupts 
the judicial process and impedes the ad- 
ministration of justice. But the fact that it 
is not reachable through the summary pro- 
cedure of contempt does not mean that such 
conduct can proceed with impunity. Section 
135 of the Criminal Code, a descendant of 
§ 2 of the Act of Mar. 2, 1831, embraces a 
broad category of offenses. And certainly 
it cannot be denied that the conduct here 
in question comes far closer to the family 
of offenses there described than it does to 
the more limited classes of contempts de- 
scribed in § 268 of the Judicial Code. . . . If 
petitioners can be punished for their mis- 
conduct, it must be under the Criminal 
Code where they will be afforded the 
normal safeguards surrounding criminal 
prosecutions.” 313 U.S. at 52-53. 


In pursuance of this suggestion, Nye was in- 
dicted for wilful and corrupt obstruction of 
justice, and was convicted on the showing that 
he had used unlawful means to procure a dis- 
missal of the suit in the federal court, with the 
result that delays and obstructions to the due 
administration of justice were created. The con- 
viction was upheld by the Circuit Court of 
Appeals, 137 F.2d 73 (1943) and certiorari was 
denied by the Supreme Court. Though the 
extent of Nye’s final sentence is not disclosed 
in the report of the case on appeal, it is to be 
noted that while his contempt punishment had 
been set at $1000 in fines, he was subject to 
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punishment of up to $5000 in fines and five years 
imprisonment for obstructing justice. 


Obstructive and Contemptuous 


While these Criminal Code provisions serve 
to provide a penalty for conduct not within the 
court’s contempt power, it is obvious that some 
of the acts constituting the crime of obstructing 
justice could also be punishable as contempts, 
if they took place in the presence of the court 
or were in disobedience or resistance to the 
court’s decrees: Ex parte Savin, supra (attempt 
to intimidate and to bribe a witness in room 
and hall immediately adjacent to courtroom 
while court was in session); Ex parte Cuddy, 131 
U.S. 280, 9 S.Ct. 703, 33 L.Ed. 154 (1889) (at- 
tempt to influence a juror in pending case); 
Sharon v. Hill, 24 Fed. 726 (C.C.D. Cal. 1885) 
(drawing gun in court and threatening life of 
opposing counsel). As pointed out in United 
States v. Terry, 41 Fed. 771 at 773 (N.D. Cal. 
1890), in both the Savin and Cuddy cases, the 
defendants were punished for contempt and 
thereafter prosecuted under the criminal statute 
for the same actions. In the Terry case, de- 
fendant was convicted of knowingly and will- 
fully resisting and obstructing, by assaulting, 
beating or wounding, a federal court marshal 
in the execution of an order of the court to re- 
move defendant from the courtroom because of 
her gross misbehaviour there, “consisting of 
loud, boisterous and insulting language by her 
addressed to the circuit justice, then presiding 
in said court... .” 41 Fed. at 772. Defendant 
had already been cited and punished for con- 
tempt of court for those same actions, but the 
court observed: “Whenever the statute makes 
an act that constitutes a contempt also a crime, 
the fact that the party has been adjudged guilty 
of contempt, and punished therefor, is no bar to 
a prosecution under the criminal statute. . . .” 
But it was pointed out that the fact of previous 
punishment for contempt “. . . is to be con- 
sidered .. . in so far as it is just and proper to 
consider it in imposing punishment for the 
crime. . . .” 41 Fed. at 773. No violation of the 
double jeopardy prohibition would seem to be 
involved in subjecting a person to both forms 
of punishment for the same act, inasmuch as a 
single act would constitute two independent 
offenses against two separate sources of au- 
thority. See supra, p. 1056; de Valpine, The Ir- 
reducible Summary Contempt Power, Boston 
Bar Jour. (June 1957) 12. 
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Actions Constituting 
Obstruction 


In their present form, the obstruction of justice 
statutes cover a varied “family of offenses”, in- 
cluding obstruction of process servers (§ 1501) 
or of extradition agents (§ 1502), influencing of 
jurors by written communications (§ 1504), in- 
fluencing or injuring witnesses before federal 
departments or agencies or legislative commit- 
tees (§ 1505), stealing or falsifying records or 
processes of federal courts (§ 1506), and re- 
cording or observing jury proceedings by per- 
sons not members of the jury (§ 1508). The two 
most significant provisions, for purposes of the 
present discussion are sections 1503 and 1507, 
which are as follows: 


1503: “Whoever corruptly, or by threats or 
force, or by any threatening letter or com- 
munication, endeavors to influence, intimi- 
date, or impede any witness, in any court of 
the United States or before any United States 
commissioner or other committing magis- 
trate, or any grand or petit juror, or officer in 
or of any court of the United States, or offi- 
cer who may be serving at any examination 
or other proceeding before any United States 
commissioner or other committing magis- 
trate, in the discharge of his duty, or injures 
any party or witness in his person or 
property on account of his attending or 
having attended such court or examination 
before such officer, commissioner, or other 
committing magistrate, or on account of 
his testifying or having testified to any 
matter pending therein, or injures any such 
grand or petit juror in his person or property 
on account of any verdict or indictment 
assented to by him, or on account of his 
being or having been such juror, or injures 
any such officer, commissioner, or other 
committing magistrate in his person or 
property on account of the performance of 
his official duties, or corruptly or by threats 
or force, or by any threatening letter or 
communication, influences, obstructs, or 
impedes, or endeavors to influence, obstruct, 
or impede, the due administration of 
justice, shall be fined not more than $5,000 
or imprisoned not more than five years, or 
both.” 


1507: “Whoever, with the intent of inter- 
fering with, obstructing, or impeding the 
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administration of justice, or with the intent 
of influencing any judge, juror, witness, or 
court officer, in the discharge of his duty, 
pickets or parades in or near a building 
housing a court of the United States, or in 
or near a building or residence occupied 
or used by such judge, juror, witness, or 
court officer, or with such intent uses any 
sound-truck or similar device or resorts to 
any other demonstration in or near any such 
building or residence, shall be fined not 
more than $5,000 or imprisoned not more 
than one year, or both. 


“Nothing in this section shall interfere with 
or prevent the exercise by any court of the 
United States of its power to punish for 
contempt.” 


Section 1503 Interpreted 


Section 1507, not having come into the Crimi- 
nal Code until 1950, does not appear to have 
been interpreted in judicial decisions. However, 
Section 1503 and corresponding provisions in 
earlier statutes have frequently been before the 
courts for construction. 

Prosecutions under all sections of Chapter 73 
are, of course, criminal proceedings, in which, 
in contrast with contempt proceedings, the ac- 
cused, “will be afforded the normal safeguards 
surrounding criminal prosecutions,” Nye v. 
United States, 313 U.S. at 53, including pre- 
sumption of innocence, right to jury trial, right 
to be represented by counsel, and so on. Further, 
inasmuch as they are criminal statutes, these 
provisions must be strictly construed in favor 
of the accused. United States v. Scoratow, 137 
F.Supp. 620 (W.D. Pa. 1956) (holding that 
making threats against a witness in an F.B.I. 
investigation did not constitute an offense under 
Section 1503 because the F.B.I. is not a judicial 
arm of the government and its proceedings are 
therefore not within the term “administration 
of justice”). 

Even under the strict construction require- 
ment, the courts have defined the offenses de- 
clared by Section 1503 in very inclusive terms. 
Most of the prosecutions under this section and 
its antecedents have been directed against in- 


timidation and bribery of witnesses, tampering . 


with jurors, destroying evidence of guilt, or in- 
terfering with officers of the court in the dis- 
charge of their duties. These offenses are 
(except for the destruction of evidence) spe- 
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cifically mentioned in the statute, and are of the 
type which usually occur while a matter is being 
investigated before a grand jury or while a case 
is in the process of trial before a court—prior to 
the return of an indictment or the rendition of a 
judgment or decree. 


Acts Subsequent to Judgment 


However, numerous acts which interfere with 
the enforcement of the judgment or decree when 
entered would seem to fall within the scope of 
the final clause of Section 1503: “[Whoever] 
corruptly or by threats or force, or by any 
threatening letter or communication, influences, 
obstructs or impedes, or endeavors to influence, 
obstruct or impede, the due administration of 
justice, shall be fined etc. . . .” This clause has 
been described as “an omnibus provision”, and 
is declared to be “all-embracing and designed 
to meet any corrupt conduct in an endeavor to 
obstruct or interfere with the due administra- 
tion of justice.” United States v. Solow, 138 
F.Supp. 812, 814 (S.D. N.Y. 1956). See Catrino 
v. United States, 176 F.2d 884 at 887 (9th Cir. 
1949). Another court has said: “The statute 
was enacted for the purpose of safeguarding the 
due administration of justice, which includes 
insuring the purity of a trial in progress against 
all wilfull and corrupt attempts to emasculate 
it... .” United States v. Mannarino, 149 F.Supp. 
351 (W.D. Pa. 1956). Further, the scope of the 
Act is not specifically limited by the word “cor- 
ruptly.” Rather, under this statute, “any en- 
deavor to impede and obstruct the due 
administration of justice in the inquiries speci- 
fied is corrupt. To construe the acts as requiring 
that such an effort should be accompanied by 
payment or promises of payment of money 
would quite unreasonably restrict the obvious 
purpose of the legislation.” Bosselman v. United 
States, 239 Fed. 82, 86 (2d Cir. 1917). See 
Broadbent v. United States, 149 F.2d 580 (10th 
Cir. 1945). Another court has said that, in this 
connection, “corruptly” means “for an improper 
motive”. Martin v. United States, 166 F.2d 76, 
79 (4th Cir. 1948). 

In Taylor v. United States, 2 F.2d 444 (7th 
Cir. 1924) the defendants, were indicted for a 
conspiracy (among other things) to obstruct and 
impede a federal district court in the due ad- 
ministration of justice. In the course of a rail- 
road shopmen’s strike, the court had issued an 
injunction prohibiting hindrance or obstruction 
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of the operation of the railroad and destruction 
of railroad property. Defendants allegedly 
dynamited and destroyed two of the railroad’s 
bridges in violation of the order, these acts 
being the basis of the indictment. They con- 
tested the sufficiency of the indictment on the 
ground that it failed to charge the commission 
of an offense, but the Circuit Court of Appeals, 
in affirming the conviction of defendants, de- 
clared: “It is hardly necessary to consider the 
urge [sic] that a violation of the injunctional 
order does not constitute an obstruction or an 
impediment to the due administration of justice, 
as that term is used in Section 135 of the Crimi- 
nal Code. . . .” The court then referred to 
Pettibone v. United States, 148 U.S. 197, 13 S.Ct. 
542, 37 L.Ed. 419 (1893) as disposing of the 
question. There the indictment was held to be 
insufficient because it failed to allege that the 
defendants had notice of the injunction, but 
the Court considered the case on the theory 
that if the indictment had contained such al- 
legation it would have properly charged defend- 
ants with the criminal offense of conspiracy to 
obstruct the administration of justice by viola- 
tion of a federal court injunction. 


Relation to Proceeding 


The statute has consistently been construed to 
require that the act charged as obstruction 
“must be in relation to a proceeding pending in 
the federal courts.” United States v. Scoratow, 
137 F.Supp. at 621; United States v. Perlstein, 
126 F.2d 789, 793 (3rd Cir. 1942). In this re- 
gard it has been held that a case is not pend- 
ing in a court until a complaint has been filed. 
United States v. Bittinger, 24 Fed. Cas. 1149, 
No. 14,598 (1876); United States v. Scoratow, 
137 F.Supp. at 621. Nor is it pending after the 
case has been finally dismissed. United States 
v. Thomas, 47 Fed. 807 (W.D. Va. 1891). But 
though it is true that “the due administration 
of justice . . . cannot be obstructed or impeded 
after it has run its course,” United States v. 
McLeod, 119 Fed. 416, 418 (N.D. Ala. 1902), 
this limitation seems not to shield the party who 
violates an injunction, since the judicial pro- 
ceedings in which the injunction is issued should 
be regarded as continuing until the decree is 
fully enforced. See Taylor v. United States and 
Pettibone v. United States, supra. 


In Kasper v. Brittain (6th Cir. 1957) 2 Race 
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Rel. L. Rep. 792, after the county School Board 
had complied with the federal district court’s 
injunction to desegregate the Clinton, Tennessee, 
High School, Kasper organized violent opposi- 
tion to the attendance of Negroes at the school 
and urged people to impede the enforcement 
of the injunction. When the court issued a re- 
straining order prohibiting Kasper from further 
obstructing the carrying out of the desegrega- 
tion order, he publicly denounced the court’s 
order and continued to promote resistance to the 
desegregation of the school. When cited for 
contempt for this action, Kasper argued, among 
other things, that “the case was closed when the 
original defendants [Board of Education] had 
complied with the court’s order, so that he could 
not be guilty of criminal contempt for speaking 
against it... .” The federal Court of Appeals 
met this argument with the declaration that 
“ . . it must be rejected as clearly without merit. 
The Federal Court is always empowered to en- 
force its decrees by orderly process.” 2 Race 
Rel. L. Rep. at 795. 


In the Pettibone case, supra, the Supreme 
Court held that “knowledge is an essential in- 
gredient of the offense,” 148 U.S. at 205, and 
thus there would appear to be no offense of 
obstruction of the administration of justice in 
violating an injunctive order or decree unless 
the party so acting had knowledge or notice of 
the existence of the injunction. However, given 
the requisite knowledge or notice, “the only 
intent involved in the crime is the intent to do 
the forbidden act. The defendant must have 
had knowledge of the facts, though not neces- 
sarily the law, that made his act criminal.” 
Caldwell v. United States, 218 F.2d 370, 372 
(D.C. Cir. 1954) cert. den. 349 U.S. 930, 75 S.Ct. 
73, 99 L.Ed. 1260 (1955). To constitute a 
criminal offense the actions of the accused need 
not have been effective in preventing the en- 
forcement of the order or injunction. Not only 
obstructions of but also endeavors to obstruct 
the due administration of justice are declared 
by Section 1503 to be a crime. “Guilt is incurred 
by the trial—success may aggravate, it is not a 
condition of it.” United States v. Russell, 255 
U.S. 138, 143, 41 S.Ct. 260, 65 L.Ed. 553 (1921). 
See Roberts v. United States, 239 F.2d 467, 470 
(9th Cir. 1956); United States v. Brothman, 93 
F.Supp. 924, 925 (S.D. N.Y. 1950); United 
States v. Solow, 138 F.Supp. 812, 817 (S.D. N.Y. 
1956). 
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Ill. Military Powers of the Executive as 
Related to the Courts 


Discretion of Executive 


It was established as early as Marbury v. 
Madison, 1 Cranch 137, 2 L.Ed. 60 (1803) that 
under the general restraints arising from the 
doctrine of separation of powers, when the ex- 
ecutive department is entrusted with duties 
which are exercisable within the discretion of 
its officials, the judiciary cannot ordinarily 
question the propriety of the manner in which 
that discretion is exercised. Over a half century 
later, in denying a petition to restrain President 
Johnson from enforcing the Reconstruction Acts, 
the Supreme Court referred to “. . . the general 
principle which forbids judicial interference with 
the exercise of Executive discretion”, and de- 
clared: 


“An attempt on the part of the judicial 
department of the government to enforce 
the performance of such [discretionary] 
duties by the President might be justly 
characterized, in the language of Chief 
Justice Marshall, as ‘an absurd and excessive 
extravagance.” Mississippi v. Johnson, 71 


U.S. 475, 499, 18 L.Ed. 437 (1866). 


However, in relation to the actions of state 
governors in the exercise of their power to use 
military force to restore law and order in the 
face of rioting and insurrection, the independ- 
ence of the executive department from judicial 
control is subject to substantial restriction. The 
essence of this restriction is expressed in the 
words of a federal district court: 


“Those who founded this nation placed 
upon the judiciary the grave responsibility 
of safeguarding constitutional rights regard- 
less of from what quarter comes the attack, 
and where it is established that freedom 
has been subverted, judicial interference is 
mandatory.” Parker v. Lester, 98 F.Supp. 
300, 308 (N.D. Cal. 1951). See also Cooley 
v. Bergin, 27 F.2d 930, 933 (D.C. Mass. 
1928). 


In the earlier history of the nation and even 
down through the first part of the twentieth 


century, the courts faced with this question 
tended to adhere closely to the policy under- 
lying the separation of powers in government 
and to avoid interference with the use of the 
martial law power by state governors. See Fair- 
man, Martial Rule, In The Light of Sterling v. 
Constantin, 19 Corn. L. Q. 20, 25-29 (1933). 
This hands-off attitude was characterized and 
confirmed by the Supreme Court’s decision in 
a 1909 case which dismissed an action for 
damages brought against a former governor and 
National Guard officer of Colorado by one who 
had been imprisoned for two and a half months 
as an alleged inciter of violence during a labor 
dispute which had led to a declaration of martial 
law. The court, assuming that a state of insur- 
rection had existed and that defendant, without 
sufficient reason, had imprisoned plaintiff in the 
course of putting down the violence, declared: 


“So long as such arrests are made in good 
faith and in the honest belief that they are 
needed in order to head the insurrection 
off, the Governor is the final judge and can- 
not be subjected to an action after he is 
out of office on the ground that he had not 
reasonable ground for his belief. . . . When 
it comes to a decision by the head of the 
state upon a matter involving its life, the 
ordinary rights of individuals must yield to 
what he deems the necessities of the mo- 
ment. Public danger warrants the substi- 
tution of executive process for judicial 
process. . . . [Plaintiff's declaration] does 
not disclose a suit authorized by law to be 
brought to redress the deprivation of any 
right secured by the Constitution of the 
United States.” Moyer v. Peabody, 212 U.S. 
78, 85-86, 29 S.Ct. 235, 53 L.Ed. 410, 
(1909). See also United States ex rel. 
Seymour v. Fischer, 280 Fed. 208 (D.C. 
Neb. 1922). 


It has been said that the Moyer case gave 
some cause to conclude . . . “that on his own 
finding of necessity, declared in a proclamation 
of ‘martial law’, the governor might use the 
military arm of the State subject to no effective 
judicial control.” Fairman, supra at 20. 
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Judicial Review of Use 
of Troops by Governor 


Possibly in reaction against the increasingly 
frequent resort by governors to their military 
powers, see Fairman, supra at 29-30; Walker, 
Military Law 475 (1954), the emphasis of the 
Supreme Court had changed substantially when 
it was next called upon to rule on this problem. 
The more critical approach to this gubernatorial 
power was dramatically evidenced by the de- 
cision in Sterling v. Constantin, 287 U.S. 378, 
53 S.Ct. 190, 77 L.Ed. 375 (1932) which, though 
decided twenty-five years ago, remains the basic 
authority in this field of the law. The case arose 
from the efforts of the Texas government to 
limit production of the oil wells so as to stem 
a slump in prices of petroleum products. First 
the governor proclaimed that a state of insur- 
rection existed in the oil fields and declared 
martial law in the area, directing the National 
Guard commander to use troops to close the 
wells. 

Thereafter, the State Railroad Commission, 
under legislative authorization, fixed production 
quotas, and the operators were allowed to re- 
open the wells. The now-reduced troop force 
joined civil authorities in patrolling the fields to 
prevent production in excess of the set quotas. 
Plaintiffs sued for an injunction in the federal 
district court against the railroad commission 
and the National Guard commander, on the 
ground that the production regulation deprived 
plaintiffs of their property without due process 
of law. A temporary restraining order was is- 
sued pending a hearing in the case, but the 
governor, acting under his power to execute the 
laws, took over the oil production regulation 
from the commission, and ordered the guard 
commander to close the wells again and allow 
operations only on the quota system now de- 
creed by the governor. New pleadings were 
filed by plaintiffs, making the governor and his 
adjutant general parties to the injunction suit. 
In answer, they asserted that the actions taken 
were within the power of the governor to pre- 
vent insurrection and that the federal courts 
have no jurisdiction to inquire into his actions. 

Nevertheless, the district court, finding that 
there had been no violence or disorder in the 
area and that the control of the civil authorities 
had not been overthrown, granted the injunc- 
tion, and on appeal the judgment was affirmed. 
The Supreme Court declared: 
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“Appellants assert that the [district] 
court was powerless . . . to intervene, and 
that the Governor’s order had the quality 
of a supreme and unchallengeable edict, 
overriding all conflicting rights of property 
and unreviewable through the judicial 
power of the federal government. 

“If this extreme position could be deemed 
to be well taken, it is manifest that the fiat 
of a state Governor, and not the Constitu- 
tion of the United States, would be the su- 
preme law of the land; that the restrictions 
of the Federal Constitution upon the exer- 
cise of state power would be but impotent 
phrases, the futility of which the State may 
at any time disclose by the simple process 
of transferring powers of legislation to the 
Governor to be exercised by him, beyond 
control, upon his assertion of necessity. 
Under our system of government, such a 
conclusion is obviously untenable. There is 
no such avenue of escape from the para- 
mount authority of the Federal Constitution. 
When there is a substantial showing that 
the exertion of state power has overridden 
private rights secured by that Constitution, 
the subject is necessarily one for judicial 
inquiry in an appropriate proceeding di- 
rected against the individuals charged with 
the transgression.” 287 U.S. at 397. 


Relation Made Clear 


As a result of the Sterling decision and of 
several lower federal court decisions which have 
subsequently sought to apply its principles, the 
relation between governors and the federal 
courts in regard to the exercise of the state 
executive's military powers becomes more clear. 
Thus, only two years after the Sterling case, 
a federal district court was able to state with 
assurance: 


“The following propositions, we _ think, 
must either be conceded or regarded as 
fairly established: That the Governor, as the 
chief executive officer of the state, is 
charged with the duty of seeing that its laws 
are executed, and is authorized, in the per- 
formance of that duty, when in his judg- 
ment the exigencies of the situation require, 
to use the military forces of the state; that 
his judgment as to the necessity of using 
the troops to execute the laws is conclusive 
and not subject to review; that, when there 
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is a breakdown of law and order in a com- 
munity, and it therefore becomes necessary 
to use the state troops, the means which 
are employed to restore law and order must 
necessarily be left largely to the discretion 
of the Governor and the commanding officer 
of the troops; and that, within the range of 
the Governor’s permitted discretion, his 
acts are not subject to the regulation or con- 
trol of the judiciary. Arbitrary and capric- 
ious acts of the Governor, and those having 
no relation to the necessities of the situation, 
may be enjoined by the courts, as any clear 
abuse of power by an executive may be en- 
joined.” Powers Mercantile Co. v. Olson, 
7 F.Supp. 865, 867-8 (D.C. Minn. 1934). 


Governor’s Freedom To Act 


All authorities agree that whether the law of 
a state grants to the governor the power to use 
military force, and if so, under what circum- 
stances, are matters of local law for determina- 
tion by the state courts. Sterling v. Constantin, 
287 U.S. at 396; Fairman, The Law of Martial 
Rule and The National Emergency, 55 Harv. 
L. Rev. 1253, 1265 (1942). And, given that 
power, his determination that the conditions 
prerequisite to its exercise are in fact present in 
some area of the state is conclusive on the 
courts. Moyer v. Peabody and Sterling v. Con- 
stantin, supra. See Luther v. Borden, 48 U.S. 1, 
44, 12 L.Ed. 581 (1849). 


The fundamental problem, in the solution of 
which in individual cases some difference of 
opinion inevitably arises, is what actions of the 
governor or his officers, taken in the exercise 
of the military power after it has been duly 
invoked, are subject to review by the federal 
judiciary. 

Though it rejected the earlier view that the 
governor has an authority approaching in its 
absolute quality that of a military commander 
on the field of battle (See United States ex rel. 
Seymour v. Fischer, supra), the Supreme Court 
in the Sterling case clearly conceded that the 
governor must be accorded a broad range of 
discretion in determining what means are neces- 
sary to preserve or restore law and order, in the 
face of an emergency. Other courts have con- 
curred in that view, both before and since 1932. 
United State ex rel. Palmer v. Adams, 26 F.2d 
141, 145 (D.C. Colo, 1928); Strutwear Knitting 
Co. v. Olson, 13 F.Supp. 384, 390 (D.C. Minn. 
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1936).- While in the last-cited case the decision 
went against the governor, the same federal 
court had refused to interfere with the same 
governor's use of troops in the course of a truck 
drivers union strike two years earlier. There 
the executive was accused by plaintiffs of de- 
priving them of the right to use their trucks in 
the operation of their business, as a means of 
coercing them to agree to a strike settlement 
plan proposed by federal labor mediators. The 
court conceded that the evidence established 
a “substantial foundation” for the plaintiffs’ 
charges regarding the governor's motives in the 
case. But. the final conclusion was that: “While 
we may personally disagree with the Governor 
as to the manner in which he handled the entire 
situation . . . ”, the court would not enjoin his 
use of the troops because “. . . we are not pre- 
pared to find, upon the showing made before 
us, that the Governor’s orders have no relation 
whatever to the necessities of the situation with 
which he is confronted and fall entirely outside 
the range of his discretion.” Powers Mercantile 
Co. v. Olson, supra at 869. 


Restriction on Discretion 


However, the Supreme Court has placed a 
positive restriction on the exercise of the ex- 
ecutive discretion: 


“It does not follow from the fact that the 
Executive has this range of discretion, 
deemed to be a necessary incident of his 
power to suppress disorder, that every sort 
of action the Governor may take, no matter 
how unjustified by the exigency or sub- 
versive of private right and the jurisdiction 
of the courts, otherwise available, is con- 
clusively supported by mere executive fiat. 
The contrary is well established. What are 
the allowable limits of military discretion, 
and whether or not they have been over- 
stepped in a particular case, are judicial 
questions.” Sterling v. Constantin, 287 U.S. 
at 400-1. 


A suit involving such judicial review of the 
acts of the executive is not a suit against a state 
within the prohibition of the Eleventh Amend- 
ment. Sterling v. Constantin, 287 U.S. 387 at 
393; Joyner v. Browning, 30 F.Supp. 512, 517 
(W.D. Tenn. 1939). See generally on the 
Eleventh Amendment, 2 Race Rel. L. Rep. 757 
(1957). This proposition was already established 
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a half of a century ago when, in an action to 
enjoin a state attorney general from enforcing 
a state law allegedly in violation of petitioner's 
federal constitutional rights, the Supreme Court 
declared: 


“,.. the use of the name of the State to 
enforce an unconstitutional act to the injury 
of complainants is a proceeding without the 
authority of and one which does not affect 
the State in its sovereign or governmental 
capacity. It is simply an illegal act upon 
the part of a state official in attempting by 
the use of the name of the State to enforce 
a legislative enactment which is void be- 
cause unconstitutional. ... [If the act to be 
enforced violates the federal constitution] 
the officer . . . is in that case stripped of his 
official or representative character and is 
subjected in his person to the consequences 
of his individual conduct. The State has 
no power to impart to him any immunity 
from responsibility to the supreme authority 
of the United States.” Ex Parte Young, 209 
(1908). 


Arbitrary Action Distinguished 


It is conceded even by courts which have re- 
fused to interfere with the use of the military 
that “arbitrary and capricious acts of the Gov- 
ernor, and those having no relation to the 
necessities of the situation, may be enjoined. .. .” 
Powers Mercantile Co. v. Olson, supra at 868; 
Cox v. McNutt, 12 F.Supp. 355, 360 (S.D. Ind. 
1935). On the other hand, in the same cases the 
accepted view was asserted that: 


“Under military rule, constitutional rights 
of individuals must give way to the neces- 
sities of the situation; and the deprivation 
of such rights, made necessary in order to 
restore the community to order under the 
law, cannot be made the basis for injunc- 
tion or redress.” Powers Mercantile Co. v. 
Olson, supra (holding that plaintiff could 
be deprived of the use of property without 
due process of law). “If it becomes neces- 
sary to imprison a person, to deprive him 
of the right of a trial by jury, to deny him 
the right of habeas corpus, or to deprive 
him of other rights, in order to restore law 
and order, the military authorities are given 
that power.” Cox v. McNutt, supra. 
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For support for these propositions the courts 
could point to language in Moyer v. Peabody, 
supra, which was approved by the Supreme 
Court in the Sterling case: 


“Such measures, conceived in good faith, 
in the face of the emergency and directly 
related to the quelling of the disorder or 
the prevention of its continuance, fall within 
the discretion of the Executive in the exer- 
cise of his authority to maintain peace.” 
287 U.S. at 400. 


The fundamental problem has been succinctly 
stated: 


“Stripped of all the confusion about con- 
clusive proclamations and executive dis- 
cretion and ‘martial law’ powers, the federal 
question is simply whether the invasion of 
interests normally protected was, under the 
circumstances, arbitrary and in excess of the 
occasion.” Fairman, supra, at 1270. 


Limitation on Governor's Action 


On several occasions the federal courts have, 
after reviewing the circumstances leading to 
actions taken by the governor or tivop com- 
manders under martial law, exercised their 
power to enjoin the continuation of such ac- 
tions. In each instance these decisions were 
based on the twofold conclusion that the con- 
tested action was depriving the petitioner of 
his federal constitutional rights and that such 
deprivation was not, under the particular cir- 
cumstances, reasonably necessary for the res- 
toration of law and order, either because no 
violence and disruption of peace beyond the 
control of the civil authorities was in progress 
or threatened or because the action which in- 
fringed petitioner’s rights was not an appropriate 
means of maintaining law and order against the 
disruptive force involved. 

The specific constitutional rights protected 
were: the occupation and enjoyment of the use 
of property, Sterling v. Constantin, supra; Strut- 
wear Knitting Co. v. Olson, supra; an invest- 
ment in bonds issued to finance a construction 
project, United States v. Phillips, 33 F.Supp. 261 
(N.D. Okla. 1940) rev'd on procedural grounds 
312 U.S. 246, 61 S.Ct. 480, 85 L.Ed. 800 (1941); 
collection of a money judgment of a federal 
court, United States v. Peters, 5 Cranch 115, 
3 L.Ed. 53 (1809); holding public office, Joyner 
v. Browning, 30 F.Supp. 512 (W.D. Tenn. 

















1939); Miller v. Rivers, 31 F.Supp. 540 (M.D. 
Ga. 1940) dismissed as moot, 112 F.2d 439 (5th 
Cir. 1940); voting in public elections, Joyner v. 
Browning, supra. 


No Disorder Found 


In the last two cases cited, the question arose 
out of a contest between rival political factions 
within a state, and the courts found no op- 
position to law and order in the areas 
threatened with or placed under military rule. 
Since there was no disorder to be quelled, there 
could be no justification for the use of the mili- 
tary in a manner deemed to infringe consti- 
tutional rights of individuals. In the Phillips and 
Peters cases, the military forces were called out 
to enforce the position of the state government 
in a contest with some agency of the federal 
government, again without any previous occur- 
rence or threat of violence or disorder. That the 
significance of the Peters decisions went far be- 
yond the protection of the rights of an individual 
to enforce a judgment in his favor is evidenced 
by an observation in the opinion of Chief Justice 
Marshall: 


“If the legislatures of the several States 
may, at will, annul the judgments of the 
courts of the United States, and destroy 
the rights acquired under those judgments, 
the Constitution itself becomes a solemn 
mockery; and the nation is deprived of the 
means of enforcing its laws by the instru- 
mentality of its own tribunals.” 5 Cranch 
at 136. For a fuller discussion of United 
States v. Peters, see 1 Race Rel. L. Rep. 
476 (1956). 


The Sterling and Olson cases grew out of 
conditions created by the economic depression 
of the 1930's, and in both instances the governors 
were held to have deprived owners of industrial 
enterprises of their property without due process 
of law by the use of the military forces ostensibly 
to preserve law and order. In condemning the 
Texas governors use of the military force to 
circumvent the restraining effect of the federal 
district court’s injunction, the Supreme Court 
used language which obviously could be of 
importance in a race relations controversy. 


“Instead of affording [plaintiffs] pro- 
tection in the lawful exercise of their rights 
as determined by the courts, [the governor] 
sought, by his executive orders, to make 
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that exercise impossible. . . . In particular, 
to the process of the federal court actually 
and properly engaged in examining and 
protecting an asserted federal right, the 
Governor interposed the obstruction of his 
will, subverting the federal authority... . 

“... If it be assumed that the Governor 
was entitled to declare a state of insurrec- 
tion and to bring military force to the aid 
of civil authority, the proper use of that 
power in this instance was to maintain the 
federal court in the exercise of its jurisdic- 
tion and not to attempt to override it; to aid 
in making its process effective and not to 
nullify it; to remove, and not to create, ob- 
structions to the exercise by the complaint- 
ants of their rights as judicially declared.” 
Sterling v. Constantin, 287 U.S. at 402-404. 


Doctrine Reiterated 


Four years later the federal district court in 
the Strutwear case, relying on authority of the 
Sterling decision, enjoined the Minnesota gov- 
ernor’s use of the National Guard which had 
produced a similar effect under different circum- 
stances. The striking employees of plaintiffs 
knitting mills had carried on violent mass picket- 
ing which had forced plaintiff to cease operat- 
ing. After four months, with the mayor’s public 
promise to protect plaintiffs plants and any 
employees who wanted to resume work, plaintiff 
prepared to reopen the mills but was met by a 
re-establishment of the mass picketing. There- 
upon the mayor and sheriff called on the gov- 
ernor to send troops, and when National Guard 
officers arrived, the mayor advised the closing 
of plaintiffs plant until the military forces were 
in position to prevent injury to life and property 
from imminently threatened disorder. 

Accordingly, the guard took possession of the 
plant, ordered out the employees who had re- 
turned to work, and required plaintiff to stop 
trying to operate. After a month under these 
conditions, plaintiff applied for a temporary in- 
junction against the governor, his adjutant gen- 
eral and the mayor, to prevent further exclusion 
of plaintiff from control of his plant. Because 
of a dispute between the governor and the 
mayor regarding which official should bear the 
responsibility for the use of the troops at the 
mills, the governor actually withdrew the guard 
before the case was decided. Nevertheless, the 
requested injunction was issued, the court 
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reasoning that the case was not moot because 
the troop withdrawal was not done in recog- 
nition of plaintiff's rights and there was no as- 
surance that the guard would not be similarly 
employed again if the injunction were not 
granted. In branding the governor’s use of the 
military in this situation as an abuse of discre- 
tion, the court observed: 


“To say that, because the lawful use of 
property will incite lawless persons to com- 
mit crimes and to destroy life and property, 
such lawful use must be suppressed, is to 
say that the will of a mob, and not the 
Constitution of the United States, has be- 
come the supreme law of the land.... 

“It is certain that while the state govern- 
ment is functioning, it cannot suppress dis- 
orders the object of which is to deprive 
citizens of their lawful rights, by using its 
forces to assist in carrying out the unlaw- 
ful purposes of those who create the dis- 
orders, or by suppressing rights which it is 
the duty of the state to defend. The use 
of troops or police for such purposes would 
breed violence. It would constitute an as- 
surance to those who resort to violence to 
attain their ends that, if they gathered in 
sufficient numbers to constitute a menace to 
life, the forces of law would not only not 
oppose them, but would actually assist them 
in accomplishing their objective. ... A rule 
which would permit an official, whose duty 
it was to enforce the law, to disregard the 
very law which it was his duty to enforce, 
in order to pacify a mob or suppress an 
insurrection, would deprive all citizens of 
any security in the enjoyment of their lives, 
liberty, or property.” Strutwear Knitting 
Co. v. Olson, supra, at 390, 391. 


Prosecution of Military Commanders 


In all of these instances of clash between the 
authority of the state executive and the federal 
judiciary, the matters have been settled by the 
governors’ eventual acquiescence in the decrees 
of the courts. The ultimate means by which a 
judicial order would be enforced against a re- 
calcitrant governor and his military commanders 
have not been fully tested. The most serious 
situation arose in the Peters case, in which a 
clash of opposing armed forces was in prospect 
at one time. After the governor, with the sanc- 
tion of the Pennsylvania legislature, had used 


the militia to prevent the United States marshal 
from serving defendants with process for the 
enforcement of the district court’s judgment, 
the marshal issued a call for an armed posse 
of 2000 deputies. This force was apparently to 
be used to break through the ring of state 
militiamen who surrounded the defendants’ 
house. However, after an unsuccessful appeal 
to President Madison, the governor reconsidered 
his policy and withdrew the troops, leaving the 
resolution of the dispute to the orderly processes 
of law. 


As an aftermath of this affair, it was estab- 
lished that the commander of state troops used 
for illegal purposes may be held responsible for 
his actions even though he merely carried out 
the commands of the governor. General Bright 
of the Pennsylvania Militia and several of his 
subordinate officers were indicted tried by jury 
and adjudged guilty of having wilfully ob- 
structed and resisted a federal marshal attempt- 
ing to serve a judicial writ. In answer to the 
officers’ defense, the judge observed in his 
charge to the jury: 


“But it is contended that the defendants, 
standing in the character of subordinate 
officers to the governor and commander in 
chief of the state, were bound implicitly to 
obey his orders; and that, although the 
orders were unlawful, still the officer and 
those under his command were justifiable in 
obeying them. The argument is imposing, 
but very unsound. In a state of open and 
public war, where military law prevails, 
and the peaceful voice of municipal law 
is drowned in the din of arms, great indul- 
gences must necessarily be extended to the 
acts of subordinate officers done in obedi- 
ence to the orders of their superiors. But 
even there the order of a superior officer 
to take the life of a citizen, or to invade the 
sanctity of his house and deprive him of 
his property, would not shield the inferior 
against a charge of murder or trespass, in 
the regular judicial tribunals of the 
country.... 


“This is said to be a hard case upon the 
defendants, because, if they had refused 
obedience to the order of the governor, they 
would have been punished by the state. 
I acknowledge it is a hard case; but with 
this you have nothing to do if the law is 
against the defendants.” United States v. 
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Bright, 24 Fed. Cas. 1232, 1237-38, No. 
14,647 (C.C.D. Pa. 1809). 


The officers were sentenced to prison and 
fined, but were soon pardoned by the President 
of the United States. See 1 Warren, The Su- 
preme Court in United States History 374-87 
(1926). The political implications of this case 
had been expressed by an attorney for the 
prosecution, who argued that the real question 
was “. .. whether a free government, established 
and administered by the people themselves, can 
possess sufficient energy for its own preserva- 
tion.” See Haines, The Role of the Supreme 


Court in American Government and Politics’ 


1789-1835, p. 275 (1944). 


Applied to Army Officer 


The principle announced in the Bright case 
was subsequently applied by the Supreme Court 
in Mitchell v. Harmon, wherein a United States 
army officer was sued for damages by a citizen 
whose private property had been seized by the 
officer in the course of a campaign during the 
Mexican War. In disposing of the defendant's 
plea that he had merely carried out an order 
of his superior officer, Chief Justice Taney de- 
clared: 


“, . . the order given was an order to do 

an illegal act; to commit a trespass upon the 
property of another; and can afford no justi- 
fication to the person by whom it was exe- 
cuted. [Citations omitted] And upon 
principle, independent of the weight of 
judicial decision, it can never be maintained 
that a military officer can justify himself 
for doing an unlawful act, by producing the 
order of his superior. The order may pal- 
liate, but it cannot justify.” 54 U.S. 115, 136, 
14 L.Ed. 75 (1851); Winthrop, Military 
Law and Precedents, 885-8 (2d Ed. 1920). 
But see Herlihy v. Donohue, 52 Mont. 601, 161 
Pac. 164, 167 (1916): 
“, » . reason and common sense seem to 
justify the rule that the inferior military 
officer may defend his act against civil 
liability by reference to the order of his 
superior, unless such order bears upon its 
face the marks of its own invalidity or want 
of authority.” 
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Use of Federal Troops 
by President 


If a state governor fails to obey the order of 
a federal court to desist from the use of military 
force in a manner violative of an individual’s 
federal constitutional rights, or if state author- 
ities fail to use their power to suppress violent 
opposition to a court order sustaining exercise of 
an individual's federal constitutional rights, the 
armed forces of the nation may be employed 
to protect those rights. In the earliest years 
of the nation’s existence, Congress authorized 
the President, as the chief executive officer of 
the federal government, to call out federal 
troops, when necessary, to enforce the laws of 
the United States and to protect the constitu- 
tional rights of its citizens. In its present form, 
this statute reads as follows: 


“Whenever the President considers that 
unlawful obstructions, combinations, or as- 
semblages, or rebellion against the authority 
of the United States, make it impracticable 
to enforce the laws of the United States in 
any State or Territory by the ordinary 
course of judicial proceedings, he may call 
into Federal service such of the militia of 
any State, and use such of the armed forces, 
as he considers necessary to enforce those 
laws or to suppress the rebellion.” 10 U.S.C. 
§ 332, 70A Stat. 15 (1956). 


* 2 = 


“The President, by using the militia or 
the armed forces, or both, or by any other 
means, shall take such measures as he con- 
siders necessary to suppress, in a State, any 
insurrection, domestic violence, unlawful 
combination, or conspiracy, if it— 

(1) so hinders the execution of the laws 
of that State, and of the United States with- 
in the State, that any part or class of its 
people is deprived of a right, privilege, im- 
munity or protection named in the Con- 
stitution and secured by law, and the 
constituted authorities of that State are 
unable, fail, or refuse to protect that right, 
privilege, or immunity, or to give that pro- 
tection; or 

(2) opposes or obstructs the execution of 
the laws of the United States or impedes 
the course of justice under those laws. In 
any situation covered by clause (1), the 
State shall be considered to have denied the 
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equal protection of the laws secured by the 
Constitution.” 10 U.S.C. § 333, 70A Stat. 
15 (1956). 


It is to be noted that these provisions do not 
make a request from the governor a condition 
to the President’s power to send troops into a 
state in which there are obstructions “against 
the authority of the United States” or violence 
which hinders the execution of the “law of the 
United States” within the state. For this reason, 
President Cleveland justified the use of troops 
during the Pullman strike in 1894, over the pro- 
test of the state governor. In Section 331, which 
immediately precedes the sections quoted above, 
a request of the state legislature or governor is 
made a prerequisite to the use of military force 
by the President “whenever there is an insurrec- 
tion in any state against its government... .” 
10 U.S.C. § 331, 70A Stat. 15 (1956). President 
Eisenhower acted under the authority of Sections 
332 and 333, rather than 331, when he ordered 
the use of federal troops in the Little Rock, 
Arkansas, situation on September 24, 1957. 
Under Sections 332 and 333, no request from 
the Governor of Arkansas for federal aid is 
specified as a condition of the presidential 
action. 


Implement Constitution 


These three sections of the United States Code 
were enacted to implement provisions in the 
Federal Constitution regarding the use of mili- 
tary forces within the nation. Section 331 imple- 
ments Art. IV, Sec. 4 of the Constitution: “The 
United States shall guarantee to every State in 
this Union a Republican Form of Government, 
and shall protect each of them against Invasion; 
and on Application of the Legislature, or of the 
Executive (when the Legislature cannot be con- 
vened ) against domestic Violence.” Sections 332 
and 333 are enactments pursuant to the consti- 
tutional grant of power to Congress “. . . to pro- 
vide for calling forth the militia to execute the 
laws of the Union, suppress insurrections and 
repel invasions.” Art. I, Sec. 8, Cl. 15. 

The original version of these code sections 
was enacted in 1792, 1 Stat. 264, c. 28, May 2, 
1792, and revisions adopted three years later 
broadened the executive power by vesting in the 
President the sole discretion as to the use of 
troops when the laws of the United States were 
being opposed. 1 Stat. 424, c. 36, Feb. 28, 1795. 
Further revisions in 1861 and 1871 gave the 


statute substantially its present form, though the 
reenactment of Chapter 10 of the Code in 1956 
altered the grammatical expression. In spite 
of its long existence, however, the statute has 
rarely been before the courts for interpreta- 
tion. In 1922, during the course of a labor dis- 
pute, a federal district court in Ohio was asked 
to issue a certificate to the President that a 
state of insurrection requiring the use of federal 
troops existed, but the request was denied on 
the ground that the statute leaves the question 
of whether an insurrection exists solely to the 
determination of the President. Consolidated 
Coal & Coke Co. v. Beale, 282 Fed. 934 (S.D. 
Ohio 1922). Nearly a century earlier, the Su- 
preme Court, in Martin v. Mott, had put the 
same construction on the section of the 1795 
statute which authorized the President to call 
out the militia in case of threat of invasion. The 
court concluded: “Whenever a statute gives a 
discretionary power to any person, to be exer- 
cised by him, upon his own opinion of certain 
facts, it is a sound rule of construction, that the 
statute constitutes him the sole and exclusive 
judge of the existence of those facts.” 12 Wheat. 
19 at 31-2, 6 L.Ed. 537 (1827). 


“Insurrection” Defined 


The content of the word “insurrection” as used 
in another federal statute making it a crime to 
incite, assist, or engage in any rebellion or in- 
surrection against the authority of the United 
States or the laws thereof was explained in a 
federal court’s charge to a grand jury, as 
follows: 

“Insurrection is a rising against civil and 

political authority,—_the open and active op- 

position of a number of persons to the 
execution of law in a city or state... . It 
is not necessary that there should be blood- 
shed; it is not necessary that its dimensions 
should be so portentous as to insure prob- 
able success, to constitute an insurrection. 

It is necessary, however, that the rising 

should be in opposition to the execution 

of the laws of the United States and should 
be so formidable as for the time being to 
defy the authority of the United States.” 

In re Charge to Grand Jury, 62 Fed. 828 

at 830 (N.D. Ill. 1894). 


Limitation On Troops 


A limitation on the use of federal troops in 
the enforcement of the laws of the United States 
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is contained in 10 U.S.C.A. § 15 (1956 Supp.), 
which provides: 


“It shall not be lawful to employ any part 
of the Army of the United States, as a posse 
comitatus, or otherwise, for the purpose of 
executing the laws, except in such cases and 
under such circumstances as such employ- 
ment of said force may be expressly au- 
thorized by the Constitution or by act of 
Congress... .” 


This statute was enacted in 1878, apparently 
to terminate the practice of federal marshals to 
call on conveniently-located units of the army 


to serve as posses for the suppression of violence 


at elections, apprehension of fugitives, and ef- 
fectuation of the authority of the federal courts 
in other ways. Winthrop, Military Law and 
Precedents, 867 (2d Ed. 1920). The limitation 
here stated would appear to have no effect on the 
power of the President to call out troops under 
the specific authorizations of 10 U.S.C. §§ 331, 
332 and 333. It is to be noted that Sec. 122 of 
the Civil Rights Act of 1957, 71 Stat. 637, by 
repealing 42 U.S.C. § 1993 (1952), R.S. § 1989 
may have eliminated one of the sources of au- 


thority for using federal troops to enforce fed- 
eral laws. 


Basis of Federal Authority 


As the Supreme Court has explained on 
several occasions, the right of the federal gov- 
ernment to exert its authority within the boun- 
daries of a state in order to enforce the laws of 
the United States rests on the nature of our 
federal system in which the power of two gov- 
ernments extends simultaneously over the same 
geographical territory: 


“_.. the powers of the General government 
and of the State, although both exist, and 
are exercised within the same territorial 
limits, are yet separate and distinct sover- 
eignties, acting separately and independent- 
ly of each other, within their respective 
spheres... . 

“Neither government can intrude within 
the jurisdiction, or authorize any interfer- 


ence therein by its judicial officers with the 
action of the other. The two governments 
in each State stand in their respective 
spheres of action in the same independent 
relation to each other, except in one par- 
ticular, that they would if their authority 
embraced distinct territories. That particu- 
lar consists in the supremacy of the au- 
thority of the United States when any 
conflict arises between the two govern- 
ments.” United States v. Tarble, 13 Wall. 
397, 406, 20 L.Ed. 597 (1872). 


In upholding the power of Congress to pro- 
vide for the authority of federal marshals to 
preserve peace at state elections for members 
of Congress, the Supreme Court declared: 


“It is argued that the preservation of 
peace and good order in society is not with- 
in the powers confided to the government 
of the United States, but belongs exclusive- 
ly to the States. . . . We think that this 
theory is founded on an entire misconcep- 
tion of the nature and powers of that 
government. ‘We hold it to be an incon- 
trovertible principle, that the government of 
the United States may, by means of physical 
force, exercised through its official agents, 
execute on every foot of American soil the 
powers and functions that belong to it. 
This necessarily involves the power to com- 
mand obedience to its laws, and hence the 
power to keep the peace to that extent. 

“This power to enforce its laws and to 
execute its functions in all places does not 
derogate from the power of the State to 
execute its laws at the same time and in 
the same places. The one does not exclude 
the other, except where both cannot be 
executed at the same time. In that case, the 
words of the Constitution itself show which 
is to yield. ‘This Constitution, and all laws 
which shall be made in pursuance thereof, 
. .. Shall be the supreme law of the land’.” 
Ex parte Siebold, 100 U.S. 371, 394-395, 25 
L.Ed. 717, (1880), quoted with approval in 
In re Debs, 158 U.S. 564, 578-9, 15 S.Ct. 900, 
39 L.Ed. 1092 (1895). 
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